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Introduction 



When the rnneeiiings ot tJic National Center's First Annual Conference, 
April 1973 went to press in September 147.^. 211 institutions (more than 321 
Ci)llei{cs) hud a ajllective bargaining agent to represent faculty members and, 
<»ften. nun-teaching professionals. As this volume goes to [)ress in the summer of 
1^/4 statistics at the National simw some 244 institutions with bargaining 
agents covering more than 350 colleges. 

I his volume represents papers presented at the Second Annual Conference of 
the NCSC HHli conducted in New York City on April 8 and 9, 1974. The paixjrs 
covered .li' wide range of topics as indicated by the program: 

Mond)l^ AprU 8, 1974 

15 huroductioPi 

Maurice C. Uenewitz, Director, National Center 

Clyde J. Wingtield, President. Baruch College 

*>-30 • 10:45 Community Colleges and Colh'ctive Harfiaining 

Chairman; Theixlore H. Lang, Professor of Education and Direc- 
tor • Educational Administration Pmgram, Baruch 
Ci)llege 

"Differing Faculty Tasks; Differing Facuhy Structure: 
Differing Collective Bargaining?" 

Sanford Schneider, Director of IX'velopment, Bur- 
lington County College, New Jersey 

Bruce MacDonald, Executive Director. Associated 
Community Colleges and Faculties. Albany. New- 
York 

11 • I2:(H) Private CuUeges toid Unit Determinations 

Ralph Kennedy. Member National Labor Relations 
Board. VVashuigton. D.C. 

I2MH) . 2:(K) Lioieheon 

Chairman: Julius Manson, Professor of Management, Baruch 
College 

••Why A Professional Ass(KMatlon Turned To Collec- 
tive Bargaining In Higher Education** 

Thonuis Shipka. President-elect. National SiKiety of 
Pri>fessors 

2 <Ht • .V 15 Colle^iality ami Collective tiar^ainiufi 

( hairman Aaron Levenstein, Professor of Management. Baruch 

College 
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'^CoUegtiility and Collective Bart^aining; Oil and 
Water" 

Caesar Naples, Assistant Vice Chancellor for Em- 
ployee Relations. State University of New York 

**Collegiality and Collective Bargaining; They Belong 
Together" 

Lawrence DeLucia, President, Senate Professional 
Association; Member Economics Department, State 
University of New York» Oswego 

3:30 • 4;45 Th^ CUNY Grievance and Arbitration Experience: 
What Does It Teach About Collective Bargaining? 

Maurice C. Benewit/., Director National Center 

Thomas M* Mannix, Assistant Director, National 
Center 

Tut%dMy, AprU 9, 1974 

9:30 • I0t45 am Past Practices and College Bargaining 

Chairman: Samuel Ranhand, Professor of Management, Baruch 
College 

" The Uses of the Past In Bargaining Relationships** 

Judith C. Vladeck, Attorney, New York City 

"The Inappropriatcness of the Past For the Future** 

Carl R. Westman, Director of Personnel and Chief 
Negotiator, Oakland University ♦ Rochester, Michigan 



11:00 • 12:00 



12:00- 2:00 
Chairman: 



2:00 • 3:15 
Chairnian: 
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Economic Impact o f Bargaining 

*The EtTects of Collective Bargaining On Faculty 
Compensation In Higher Education*' 

Robert Birnbaum, Chancellor, University of Wiscon- 
sin • Oshkosh (by previous agreement with the author 
this paper will not appear in the Proceedings) 

Luncheon 

Maurice C. Benewitz 

*'How Do College Gentlemen Break Impasses?** 

Theoilore W. Kheel, Lawyer, Mediator and Arbitra- 
tor. New York City 

Students and Collective Bargaining 

Bernard Mint/» Executive Vice President* Professor of 
Manageiuentt Baruch College 



'4)o Student Have Any Plact In CuUective Bargain* # 

PandUls: Donald Walters, Deputy Ditector/ Massachusetts . 
State College Systenu Massachusetts 

Alan Shark, Presidentt Student Senate. City Univer- 
sity of New York 

Norman Swenson, President, Cook County College 
Teachers Union* Chicago, Illinois 



Conclusion 

1 he National Center for the Study of Collective Bargaining in Higher Educa- 
lion was founded at Baruch College, City University of New York, at a time 
when collective bargaining for faculty members and other professionals is one of 
the newest and fastest growing phenomena in higher education. 

Conceived as national in scope, objective in approach and comprehensive in 
service, the Center will embrace the following activities: 

(DA national databank on collective bargaining in higher education with 
I mphasis on faculty bargaining. A grant from the Elias Lieberman Memorial 
Foundation has enabled the Center to establish the Elias Lieberman Higher 
Education Contract Library. 

{2) An information clearinghouse with suitable media for information cir- 
culation and exchange, including a periodic newsletter, annual journal, and 
special bulletins on significant developments. 

(3) An ongoing program of interdisciplinary research and analysis on issues in 
the Held. 

(4) A program of collective bargaining training for education leaders through 
seminars, institutes, and other programs. Its long-range goal is to develop a 
corps of skilled and informed leaders for both sides of the bargaining 
table. 

As part of this program, the National Center has scheduled a mock bargain- 
ing workshop for October 7 and 8. 1974 in New York City and will conduct its 
Third Annual Confenrnce on April 2t and 29, 1975 in New York City. 
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How Do CeSloge Gentleman Break Impasses? 



Lamer, Stediaiur and Arbitruior, New York C''* 

Ihm do votte^c gcnUcruen break impasses? Ni)t hy letting them i^lip from 
their lingers. But seriously, you asked a question and 1 suppose I would be 
unkind it I said verv pourly or it I did not explain what 1 understand you to 
mean by the word impasses. I will not undertake to detlne the term college gen- 
tlenten since 1 assume that's well utiderstOiHl by all of us. You use the word 
impasse to suggest that point in collective barg;u!iing where the employers or 
their spokesman and the employees or their representatives di.iagree. Now, I 
think that really puts the can befure the horse because before we can talk about 
how those disagreements that arise in collective bargaining get resolved and 
whether, as the question implies, there should be or should not be the right to 
strike (and 1 might say the right to take a strike, Til come back to that a httle 
bit) we ought to first define what we mean by collective bargaining. That may 
seem a little strange because we use the term constantly and it is something that 
we consider to be fairly well known to all of us. It's a term that is used in the 
newspapers and in other writings on the subject of employer-employee relation- 
ships. I'd like to suggest io this audience that this term is very poorly undcr^itood 
and primarily because it isn*t one thing, it really is two things. 

IUstor> of Term 

i have tried recently to trace the term collective bargaining, and I tlnd that it 
w as used sparingly in the Wth Century. The first time was probably by Horace 
Greely in a colunui he wrote in the New York Trihunv in 1853 at a time when he 
was not only founder and head of Local 6 of the International Typographical 
Union but also the publisher of the New' York Tribune^ which put him in a 
unique position to understand collective bargaining since he was on both sides 
of that table. Mowever, he didn't use collective bargaining in the way we do now. 
Nor was it used in that way by Sid^^ey and Beatrice Webb, who are sometimes 
credited with being among the first to use the term. And indeed, we see very 
Itttic use of the term in the early days of labor's struggle to organize and to 
correct through organization the injustices and inequities of the industrial 
rcvohitiiHi. 

t'l^llcctive bar^ainiin^ was a procedure of the efforts of individual workers to 
get together to civrrect injustices und in that sense it was a part of a Civil Rights 
Movement, which is what the labor movement was in the b^!ginntng. a civil 
rights nu^vement to correct wrongs through prcKedure and through law. The 
efftm \vas in that }>eriod. late lO^h century — early 20th century, not so much to 
achieve collective bargaining .an :t was to achieve the right to get together in a 
union and to bring pressure on the employer to correct things th^t were wrong, 
1 he main prtvedures ucre not collective bargaining but the strike, the boycott, 
the pickets, the like that brought pressure on the employers. The campaign 
included also the etiort to get recognized and ttiat, in turn, led to what we call 
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collvciivv bai|;uitiiiig» but the v"l)ciu.s was to say,?o the empIoycrV*\\iu are 
working >our citiplovcus too Umik, you are uo\ paying i\mn enough and the 
comlitions ot work are unsafe and unsanitaiy and wc want you to correct these!" 

Now . collective l)argaininj; develojK'd out oi' the employers res|)onse to those 
demands. You can interpolate by saying that he might have said ^'Well, iiyou 
want me to increase wages, how do I know you will not be in the next day with 
another demand?'* Out of that conceivably develo{)ed the concept that there 
would be an agreement that wages would be increased but additional demands 
would not be made for a period of time. And out of that came the concept of 
collective bargaining as we know it toilay. If you look to the early history, to the 
laws relating to labor relations, the word collective bargaining diK'sn't come into 
(he legislation, at least nationally, until 1^.12 with the Norris I^Guardia Act al- 
though the term was being used with some frequency before then, 

Legislation 

The Clayton Act, which Samuel Gom|HJrs called Labor's Magna Carta 
doesirt mention the words collective bargaining. That law was passed because 
the Supreme Court held, in the Danberry Hatter's case, that labor was subject 
to the anti-trust laws of That deeisiim was made in 1904 and labor 

mounted a campaign to get itself exempted from the anti-tnist laws. It suc- 
ceeded after Wootlrow Wilson was elected president with the Clayton Act in 
1^>14, Here Congress said that the labor of a human iKing is not a eomm(Hlity or 
article of commerce, and that the hulividual worker should have the right to or- 
ganize and that that organization was not a conspiracy in violation of the anti- 
trust laws, nor was the use of boycott, pickets and strikes a violation of law. 
These were all civil rights measures. The Clayton Act was honored more in the 
breech by the courts than in it's observance and in 1932 the Norris-LaGuardia 
Act was passed, in which the Congress proclaimed that it was the policy of the 
United Slates that the individual worker who lacked the strength to compete 
with employers, organii^ed in the corporate form of organization, should have 
the right to join together in order to achieve better conditions and that by. 
getting together the worker should have the right to strike, to boycott, to picket, 
and to bargain cotlec:ivel>. Thea' the words appear for the first time. 

In the Wagner Act in i935 the emphasis was on the refusal of employers to 
gram xo workers the right to organize and to bargain collectively or to engage in 
concerted activities including the right to bargain collectively. In 1947. a 
pri^titund change was made in the labor law, principally at the instigation of 
Senator Taft. In the amendment that imposed on unions, as well as employers, 
the obligatiim to bargain collectively. Congress thereby gave employers the right 
to bargain collectively, recognizing rather than proclaiming the change that had 
Uikvu place tti this concept that was a civil right incidented to the light of 
workerN to correct conditions. Collective bargaining had developed into a criti- 
cal and imjHirtant pan of the institutional a'lationship of employers and em- 
ployees, as the means by which they resolved impasses or rather as the means by 
which thev jointly agreed upon the terms and conditions of employment. At this 
very moment, both of those concepts ano meanings of collective bargaining 
exist. 
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Voltcviiv*; bargaining was >ought as a civil right by the Farah workers in their 
.stnij{gkt against that compuiv. which resulted jasi recently in a settlement. 
They were protesting against cuiulitions they believed unfair. Out of this 
struggle to achieve collective bargaining, to correct the conditions, came the 
agreement ot Farah io recogni/c the union, canjc a press ci>nference at which 
labor and nuinagenient \vere jotnti) represented, had their picture taken, and 
aruiounced that they were about to negotiate an agreement on terms and 
conditions that would t>e mutually acceptable, 

Ihe prevalent use of collective baigaining is not as a civil right, but as an 
instrument of \c\u\ decision making. It has not entirely lost it's quality ot being 
an instrument toi the correction ot wrongs aru) is intermixed constantly in the 
proi-ess ot joint decision making with the pnKess of complaints by employees 
wltelher they be the Farah vsorkers, who have a very pn>found disagreement 
with their employers on such nuitters as the hours of their work and the working 
viMidiiiiHis, to university professors who likewise may have disagreements about 
their conditions but are also, and U) a much greater degree, seeking collective 
bargaining to the extent that they do seek it for participation in the joint 
de^*ision-making pnvess* We have to understand the difference between collec- 
tive bargaining in that. 

If we understand that, then we can come also to recogni/e that the term col^ 
lective bargaining means acting collectively and that going back to labor 
history, it nteant acting collectively for the purposeof enhancing the bargaining 
strength of the individual workers who by themselves, had no strength. Indeed, 
the Norris LaGuardia Act SfHJcitlcally took cognizance of the fact that the indi- 
vidual worker does not have the strength to "uccessfully tight the employer. To 
the concept of the collective action where you are talking about decision-making 
on macters that invi>lve a group, the larger the group becomes, the more essen- 
tial becomes the prcvess of joint decision making through representatives. Once 
y4)u say there should be joint decision-making and the group is of any dimen- 
sion, it has to be through representatives. The system that existed in colleges 
that had grown up before there was collective bargaining in the AFl-CIO 
pi>sture vvas a form of repres 'ntaiive decision-making, and I would like to 
suggest to this group that the issue is not collective bargaining versus the system 
thai exists in the colleges and universities, but simply the question of the a^tri- 
botes and the form and the procedures of joint decision-making through repre 
setuatives. 



Semantics 

Wc are using the term collective bargaining in far too narrow a sense in this 
respect and what we are really talking abotrt is different styles rather than dif- 
Icrent fundamental concepts. This is evidei.t when we reflect on the experience 
(»f the Sl'.A and the \Fl' and their mutual development towards what they all 
Htm call collective bargain inj;. In the beghming the distinction was frequently 
emphasized b> the use of tne word union versus asstKMation, and this turns up 
not only m the tie Id of education, but in oifier areas where collective bargaining, 
IS developing in areas where it didn't exist before. Here, there is some hostility to 
collective bargaiiiing conceptu:/.iv siMuetimes because of the tactics that are 
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usiui l)> unions as distiiiginshed rrorii the t'urHlamcntal concepts that wc are 
talking about. I know iliat at one |H)int I was asked to be on a boaixi of ar- 
bitraiion in a dispute involving the AAU and the NCAA which had nothing to 
do with the auployment relationship at all, but as soon as I was ir^nnluced to 
these parlies, the American Athletic Union and the National Collegiate Athletic 
AssiK'iaiion» I said, we have two unions calling themselves by siHJCialized names 
that add up to substantially the same thing. 

I would like to suggest that what wc are talking about is priKcdure or tactics 
rather than collective bargaining* and 1 would like to suggest also that in any 
kind ot group activity, group relationship, where decisions are to be made 
through representatives, there is no way to avoid Ci)llective bargaining; it must 
exist, riiere is an alternative, and that's individual bargaining. The individual 
can deal tor himself. Part of the problem in higher education is that, at least in 
the pri^fessorial ranks, but elsewhere also, there is a great wish on the part of the 
individual to preserve his right to bargain individually on certain matters, and 
there is. tor whaf^'ver the motivation or the justitleation a feeling that that 
sfiould be preserve , to a certain degree even as other matters might be treated in 
a collective way. At this very moment I am involved in thr negotiations in the 
National football League, with the National Football League Players Associa- 
tiiut, which is a union of football players but it also has many superstars who 
insist on preserving the right to bargain individually on salaries while acknowl- 
edging and requesting the right of the union to bargain colW^ively at least in 
the beginning, on other common matters of interest to the group. We have a 
very serious disagreement on where you draw the line between what is a proper 
subject ot collective bargaining involving money, and what is a proper subject of 
individual bargaining involving money on the baste premise that a buck is a 
buck is a buck, whether it is negotiated collectively or individually, and it goes 
into the sum total at the bottom of the line. However, I don't intend to get into a 
discussion about football t(Hl*iy. 

The Strike 

I would als4» like to suggest that one of the fundamental diffe»vnces bef vecn 
wIkh sou arv catling collective bargaining and not collective bargaining but 
assummg a group relationship nevertheless, in addition to tactics and to per- 
sonaliiies. is this questiotj oi the strike. The strike was something that labor, in 
the beginning, sought as a light , nd indeed still seeks as a right: but it has 
dcveUipeil also to be an indigenous p irt of the collective bargaining process and 
the question that is really posed when you ask should labor have the right io 
strike IS more probably the question should there be col ective bargaining? 

I here cannot be collective bargaining, that is. joint decision-making, without 
the right to strike and the right to take a strike. They are companion rights. 
Onvc an cmpIov^T is deprived of the right to take a strike but is nevertheless 
asked to ct>me to an accord on terms and conditions of employment which will 
trien lie impA^sed. if not accepted, the employer is losing his right to bargain col- 
lectivclv. Ol course, if he has the right to bargain collectively and there is no 
right to strike, he is in ver> superior position with regard to the compulsion 
there is on hini to reach aii agreement. But if you say that an agreement must be 
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auichud rcgurdk'5j!>. tin* or^ly altvrnavvc becomes an iin|K)sc4i tit'cision and 
that takes away iruni \\m uiuptoycr xhc right to bargain collectively a.s welt as the 
right tu lake a strike. I think the kKkout and the right ti) take a lockout arc 
upposites only in the wnse that in the one instance we are talking about the 
union being the agent seeking change, and in the other we are talking about the 
employer being the agent to seek cliange which he can't achieve without closing 
down the o{K*rations. So, we have tour rights, the rigiit to strike, the right to 
take a strike, the right to lockout, atid the rigln to tak^' a lockout in this process 
we call collective bargwiining. It' you remove any of them you don't have collec- 
live bargaining. 

Tliat doesn't mean that there must be collective bargaining. 1'here may well 
|>e particularly in situations involving government* where the argument against 
collective bargaining might be more {)ersuasive than the consequences of joint 
decision-making by representatives who may not Ik* representatives at all as with 
subjects involving the sovereignty of the government agency, be it the state or 
the federal government, in the joint decision-making process. There are some 
very serious questions which come up, of course, in connection with private and 
public institution^} in higher education. It seems to me that the most funda- 
mental thing we can do at a conference like this, and I applaud Baruch College 
fur bringing this learned group together^ is to discuss these subjects. 

Conclusion 

1 would like to suggest that the most important thing you can do in the first 
instance is to define these terms so that we know what we are talking about. In 
my judgment there is no alternative to collective bargaining or joint decision- 
making in group relationships where the members of the respective groups are 
to be given any input in the decision-making process. That does not mean that 
the nuHlel is iiecesarily the model of the trade union, as it has developed in 
private industry. It diK*sn*t mean that the procedures that have been used can be 
taken lock, stiKk and barrel and transferred to the higher education sector. 
Indeed, one of the most impressive things that I find in my work is the degree of 
difference I run into. But to understand the way in which the process can be 
adopted and adapted to different situations, it':^ important to understand what 
the privess is and what *he ditYerences are and what can be done about it. I 
wiHild like to leave you primarily w ith those thoughts as you deliberate further 
on collective bargaining in higher education. I don*t think there is any alterna- 
tive to it if you want group decision-making. I think it exists on every campus in 
the United States w hether or not there is a certified bargaining agent or whether 
or not the states will enact laws that apply certain prcKedures for the determi- 
nation of representatives in the conduct of the joint decision-making. It exists, it 
exists, everywhere in different forms with different attributes. It awaits your 
study and your efforts at improving the process^ 
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Colttetiv* Bargaining on the Campus 
— *th« Tip of the iceberg 



hy Thoma:^ A, Siupka 
YoHHg.uown Staw Univenity 



Introduction 

During my three ycuri in :hc faculty union movement I huv^? detected two 
doniinant sch(H>ls of opinion among '.oKe^e faculty on collective bargaining, 
Simie see it as an unnecessary evil, others as a necessary evil, A mere handful 
perceive it as a positive go^ul in its short range impact on a particular campus* 
and its long range impact on the profession. In the two dominant schools, 
bargaining is viewed suspiciously as a possible or probable threat to tenure, 
acadenuc freedom, faculty senates, peer judgment, and excellence in teaching 
and scholarship. In a word^ bargaining is supposed to be ''unprofessional,*' 

In my remarks today I ^ ould like to engage these charges by reference to my 
e.\{H:rience at Youngstown State University, I would also like to otYer a wider 
{X^rspecUve in which to interi)ret the upsurge of bargaining on hundreds of 
campuses across the nation. My thesis is therefore two-frld: 1, collective 
bargaining is a potent vehicle to advance the legitimate professional interests of 
a faculty; and 2. bargaining is a sign of a new direction among college teachers 
which involves a rc-dettnition of their life style and prolSessional obligations. 

Bargaining and Professionalism 

Both faculty and student critics of bargaining tell us that it is inimical to the 
interests of students. At Youngstown State University this has not been the case. 
Prior to the start of our first negotiations in 1972, student leaders requested that 
the faulty union propose a system of teaching evaluations for our faculty. We 
acted favorably on this request because we believed that an effective system of 
evaluations would both improve the quality of teaching and enhance our job 
security, in conjunction with provisions guaranteeing due process, evaluations 
make it difficult if not impossible to discharge competent teachers. The implied 
pri)tections for academic freedom are obvious. Due to our Initiative on this 
matter a joint committee of faculty, students, and administration is currently 
designing an evaluation instrument for the YSU faculty which will be opera- 
tional this falL 

The faculty union has likewise worked with the students to increase student 
representation on the Senate, to assure the openness of the university's flnancial 
accords, and to exert political pressure for a ba'ath of fresh air on our Board of 
Trustees. (Our Board, like so many others, has traditionally been composed of 
males over tiftv years of age with Republican, business, and professional back* 
grounds). Our students have supported the faculty union quite consistently, 
particularly at major crisis ptnnts such as the collapse of negotiations in the 
spring of 1973. The union leadership has found it dUTicult to cope with the high 
turnover rate among student leaders, and concessions by the union to the 
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stiukMits «<Hlay are \m alway.s reciprwated turiiorrow. On the whole, however^ I 
think there is general agreement i>n our eaiupiis that the faculty union has been 
a j)*>snive force in fiicull)-M»ulent relations. 

Moving to faculty matters, critics of bargahiing tell us that It eroiies faculty 
participation in decision<making at an institution. 1oo often these critics 
exaggerate a faculty's current role in governance so that their fears of 
bargaining are twice illusory— they fear that it will roi) them of what they never 
really fiad, 1 prescribe the following as a sure cure for such self-deception. The 
faculty senate might notify the president of the university that his services are no 
lunger required, or it might pass a policy on dismissal which provides sub- 
stantive and priKcdural due process for all faculty memlK'rs, or it might 
determine that tlie annual salary increase will be complemented with a cost-of- 
living escalator. If the faculty is the real policy-maker at an institution, these 
Senate initiatives will surely be successful. I doubt that we have to await actual 
empirical data to anticipate the likely results. Individuals who prefer a dream 
world will tnid little value in bargaining, for it can never transform the faculty 
into the administration or the Board of Trustees. On the other hand, more 
realistic faculty menuers should realize that bargaining can increase a faculty's 
participation in decisionniaking—governance, if you » ill— in a variety of areas. 

l-or instance, at YSU tfie master agreement injects a strong dose of 
democracy into departmental affairs. Facuhy have a right to participate in the 
deternjination of teaching assignments, the departmental budget, curriculum, 
and hiring. Likewise, for the first time, they have the right to select the 
department chairman. When a vacancy develoj)s in the chairman's post, the 
departmental faculty set tfie criteria for a successor jointly with the Dean, and 
then elect the ne* chairman denuKratically. The President of the university has 
a veto, but he has never exercised it, and we doubt that he will, due in part to 
the high caliber of those elected thus far. So too, bargaining has enabled the 
faculty to revise the make-up and role of department promotions committees, 
indeed, the entire promotions system has been overhauled, including the 
compositiim i»f the university-wide promotions committee which includes for the 
first time a majority of elected faculty. 

1 urning to the University Senate, at YSU we have attempted to retain the 
Senate by assuring that its role complements the bargaining process. We have 
removed it from areas of faculty welfare including workload, salaries and 
fringes, grievance prtKcssing, etc. We have re-named It the •'Academic Senate** 
and given it railier extensive power in academic areas including curriculum and 
degree requirements. We have also increased faculty influence in the Senate. In 
the new Senate the percentage of elected faculty members is increased from less 
than 50% originally to 70% now. So too, the Senate elects its own chairman. 
Thanks to a comprehensive article on faculty retrenchment in the master agree- 
ment, the Senate can now deliberate on curriculum with a minimum of worry 
t)ver jobs. These reforms may seem overdue by comparison with other institu- 
tions, but for us they represent important advances for the faculty. 

One i>f the most im()ortant contributions which faculty unions can make to 
the profession to(iay is to guard against precipitous faculty lay-offs, w hether via 
regular or Je facto retrenchment. In too many cases these days the knee-jerk 
administrative response to stabilizing enrollments and economic ditViculties is to 
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lay liable the faculty. Southern llliuois University is a case in |H)int, though 
similar stei>s have been taken at many otfier institutions with tar less public 
notice. SlU is an example ot regular retrenchment, the more visible term, which 
mcludes an e.^pticit administrative decision and a tbllow-up plan to reduce a 
specified number ot iacuhy positions^ Nevertheless^ although hard evidence is 
nut readily available, understandably, more faculty may be losing tiieir jobs 
ttKlu) through de facio reta^nchment than regular retrenchment. Yh^ de facto 
type involves no ejiplicit administrative decision to lay off. It is as ruthlessly 
etticient as it is subtle. Perhaps its most common manitestation is found in 
reviews for tenure and a'tiewal wherein senior faculty members exercise self- 
niterest under tlie guise of rigorous academic judgments. To lessen the chances 
of their own retrenchment, or t4) assure sufficient funds for salary increases, 
senior members in such reviews are tempted to intlate standards, or nit-pick. (1 
know ot one campus where the President a>cently advised his faculty that they 
could ext)ect a si/eable salary increase provided that 80 faculty would be 
retrenched. The res|>onse of many senior faculty was reminiscent of piranha J 
Hoth types of retrenchment betray a failure of a Vacuity to inject itself into a far 
more respectable and dignified professional role. 

Kather than permit the administration to unilaterally and arbitrarily 
determine the need for lay-offs, or rush dutifully into the practice of academic 
lynch mobbery, faculty members should demand public criteria which in effect 
define what constitutes a ''need'' for lay-4>ffs, which protect the integrity of the 
educational prixress, and which provide reasonable levels of job security. This is 
what we have attempted to do through negotiations at Y.SU. Our master 
agreement provides that before the administration can tlnali/e a plan for faculty 
lay-offs, its tentative plan must be circulated to all departments affected* every 
piissibility of loan, transfer, and normal attrition must be exhausted, and a joint 
committee of the faculty union and the administration must review the plan and 
hear ap|x?als from individuals and departments affected. The regular grievance 
avenues are open to individuals as well 

The administration plan must take into account sound student-faculty ratios, 
ffie inevitability of some academic units to be less than self-sufficient by state 
prtxluciivity standards, and the balance between academic and non-academic 
jHrrsonncl. among other factors. If lay-offs aa' finally determined to be neces- 
sar>', a moilified seniority plan is applied whereby the "last hired, first laid off* 
principle is followed with a possible exception to assure the continuation of a 
vitallv needed area of specialization. IJntited-service faculty go before full- 
service facultv. and non-tenured go before tenured, A recall list is kept so that a 
facultv member on layoff has first claim on vacant positions which may develop 
over a peri^Ht of three years from the layoff. 

l-nder this system the chances of administrative over-reaction to enrollment 
declines or dollar shi>r?ages are minimi/ed. At YSU the administration sounded 
the alarm for layoffs in January. 1^)71. Our faculty responded by organizing the 
facultv union and negi^tiating a master aga^ement with the result that not a 
single full-service facultv niemt>er has bitten the dust. Our colleagues at Ohio's 
i>ther institutions have been very slow to follow suit. I have observed a number of 
campuses in Ohio where the administration has unilaterally determined the 
need for facultv reductions, notified academic departments of the number of 




heads to roll, {H)li(eiy invited the v^'niur tuculty to designate the list ot victims 
iinumg the junior tuculty. observed dispassionately as the se?ftenccs were 
handed down, and innocently disniissed protests from the vietinis on the ground 
that it was the colleagues and not ttie administration w ho were the jury. And the 
udnunistrations got away with it. The rationale tor the original decision esca{x:d 
notice ahugether. l aculsy in Ohio have not yet realized that bargaining is an 
^vnunently useful tool to deal with threats to job security. Yet bargainiiig is 
fuerelv part ot ttie sohUiiMi; we des|)erately n*:ed an nicrease in the level ot 
rutAMtcuit support ot our universities in Otiio and across the nation, Neverthe- 
less« bargaining is a necessary ttrst step which leads naturally to {)olitical action 
at the state and national levels t4)imj)rove the economic picture. 

1 hv? YSl? master agreement also contains a special tund to correct salary 
ittequittes. lor years it was rec4>gnized that there was a disparity between the 
salanes ot men and women tacuity, K'tween faculty members as a group from 
depatimem ii> department, and tK?tween the YSU faculty and other state 
faculties. We tound that these disparities could not possibly be attributed solely 
to ftuifket or merit factors. VVc therefore negotiated a SI 75,000 special fund to 
correct salary mequities. Soi)n after the faculty and the Board of Trustees 
raiitied the master agreement, a joint administration-faculty committee sliutied 
the salary picture carefully and develot>ed a complex fornuila. particularly 
genennis to women tacuity. which closed iong-standing avtitlcial gaps. Many 
W'umen received overall salary increases in excess of 25%, and one as high as 
•U%. I he women's movement in recent years has iK'en particularly vocal about 
salarv disparity and dual standards, without recogni/.ing. I believe, that bar* 
gainmg is perltaps the single must practical and effective way to achieve their 
goals on the campus. 

It i mav W permitted a further con>meni on our economic package, in the 
first sear ot our master agreement *e r<*ceived an average salary increase of 
10. 1 ''o. I he next highest percentage tvicrea*.;- among Ohio's 12 state universities 
was tv4^o at Aknm. The first year increa.^^^s lifted our faculty's average salary 
troiu tt> S14J^)5, an increase of $i<307, and our average compensation 

from il>,2.V> tii SI(>.*M8. an increase of SI. 71 2. Moreover, each of our four 
prutessonal ••anks received the highest increase in the state in both dollars and 
t)i*rvcntat^e. In ci)mparattvc staruitag by rank at '.he 12 institutions, the YSU full 
protesMirs moved up one notch, the asstviates moved up nine notches* the 
avstsMuts moved up three notches, and the inst/uctors f.iO' cd up two notches. 
Nevertheless, eonsulering that wc started near the bottom of the salary ladder in 
the state, aiut that electricians in the Youngstown area average $7,500 more 
than our tacuity annuallv. we still have a long way togo. 

I he tacuttv union is currently engaged in n\. gotiations on workload and 
cfhnis to secure funds tor faciiUy a'search and sabbaticals, the tatter having 
iHxn abi»hsficd by tmr economy* minded state lesislature. We are conironting 
ptvssures tor what many refer to as *Mncreased pro^luetivity/* which means 
pnwssm^ as many warm hnlies as {xisstble for the least {wssibte cost, the 
eduwatsonat impttcattiUis ntitwithstanding. Whether it be workload or sab* 
iMtu als. wc are likely to win the battle until tnir colleagues on the other state 
campuses )om our ranks. White such a development is not imminent, the 
reiH^rts are more and more encouraging. 
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Thus tar I have discusscU our gains at YounKStuwn State Uiiivmity to shou 
that collective bargaining is a sound strategy to advance the professional and 
economic mierests a faculty^ particularly in these days of widespread 
rvtrcnchmen: . I have skip|K'd over numy ot our gains, not the least of which are 
strongs protcicions for academic freedom and assurafices of due prwess. Let me 
nunc now to iny second major point, namely, that collective bargaining on the 
campus IS part o\ a new direction which involves substantial changes in the 
professor's ifnage t)f self anil career 

1 he Tip of the Iceberg 

Hven though collective bargaining has spread to nearly 300 campuses, there 
remam sceptics who predict that it will have a short life. I believe that sach |)er- 
suns fall to appreciate adequattty tfie nature of the conditions in higher educa- 
tion tinJay, and the railical shift in the college pr4)fessor's psyche wliich bargain- 
iiu: signals. I evpecJ that, as in New York, bargaining will mushroom into a host 
ot ivlaiud actiuiies such as fH)litical action to such an extent that one can say 
that bargaining is merely tfie tip of the iceberg. 

In tfie past we expected a faculty nieml>er to identify primarily with his 
academic department or his tield of s|>eciali/ation. lie considered his life a 
professional success it he taught his classes competently, kept up in his tlcld. 
and published an tKvasional article. In the future. I believe that teaching and 
scholarship will be necessary but not sufficient conditions of a pro<iuctive 
ptittessional lite, fhey will be complemented increasingly by service in a faculty 
unuui and its slate and national attlliates as part of an on-going movement in 
higher education to improve the level of tinanclng. to protect the traditional 
prerogatives of the faculty, and to enhance job security and income. Faculty 
members will escape fron» their studies and enter the political arena where they 
will stnve 10 influence the pi»litical processes of our society in an un* 
pretendenied tashion* 

the condititms which have prtnnpied this turn of events — "poliiici/ation.'* if 
vou wdl— base been widely noted. The universities face a financial dilemma; 
massive tavi»ffs are ctunmonplace: tenua' quotas are applied in more atid more 
states, due pnvess is denied, even tt) tenured faculty; humanities programs are 
increasingly the victim of economy measures and the expansion of technical 
education, administrations are tempted to intriHluce cheap labor policies; real 
income dechnes as intlaiion romps; newly-minted Ph. D.'s arc denied the 
t»pportumtv to piv their pnd'essional trade, except jK^rhaps as third class citizens 
on one uar termtnal apptuntments; job paranoia triggers subtle forms of 
tiu tii retrenchment and prostitutes |>eer judgment; opportunities for research 
dwnutte With eacfj nevv legislative sessii>n; and it giKs on. 

Ihese i^bjective cofulitions affect nnire and more faculty each tlay. Typically 
ttiev trv toco|H.' with thenv as individuals, and typically they fail. Smmer or later 
lhe> realize the need for ct»Uective action, but they resist it to the very core of 
their bemu. tor collective action shocks their traditional self-reliance and 
intfepe;ulence. Facultv members who are stKialists philosophically are usually 
anarchists psvchologicaltv. One recognizes this in the comedy i^f a young and 
brilliant AsstKiate Professor a few years ago who attended a campus meeting on 
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tnuj^itiiiiiig, tistctted fiitentty to the organizer's pitch, umt notified his co> leagues 
later that he wa.s indeed impressed with the arguntents tor uiiioni/atioti but that 
he v^tmld never join an organization to represent him which included Assistant 
Protestors. Kacuity prefer thought to action, and discussion to decision, witness 
the endte*«s chatter that marks meetings ot the faculty senate. Rhetoric to the 
wntrurv. there is very little sense ot coninumity in acadente. 1 he tact that 
several hufidreds oi cani{}uses have been organized under these circumstances is 
a powerful testimony to the severity ot the crises which prevail in higher 
education toitay. 

In tncreasnig numlnrrs college teachers are issuing declarations of depen* 
deuce: dependence on their colleagues, dependence on legislatures, and 
dependence on organizations. They are descending from their ivory towers, 
restrannng their pre4vcupatton with the realm of thought, and learning how to 
process grievances. I hey are finally discovering that they are members of the 
middle class, a terrif>ing and hmnbling experience. They aa' reluctantly ad* 
muting the need tor leaders to represent them, and grudgingly paying what they 
consider exhorbitant union dues. They are rubbingshoukl :rs with public schooi 
te«uhers and the organized blue-collar constituency. As they issue demands in 
neijtHta!u>n>. and find that the resources necessary to meet those demands arc 
controlled by legisSative bmties, thcv find themselves lobbying, campaigning, 
and fund-raising. Slowly but sua'ly they are recognizing that business-as-usuat 
ts suicidal, that tnde(K*ndence is impotence, and that the ground for the 
possibility oi power in texlay's world Ls a well-heeled organization with state and 
national clout. 

Obviously, tliese activities are not yet universal in higher education. But in 
siune parts ot the nation they are routine, and in others they are just around the 
corner. As conduions. worsen, and they will, we can e.\pect this trend to ac- 
celerate. Years will pass Inrfore the bulk of our nation's faculties are organi/.e<l, 
and taiTutttes at the four year attd graduate institutions will typically change very 
siowiv . but the course is set, in my judgment, and it is merely a matter of time. 

Hi^tier education is not the only level of education which is in dire straits. The 
k \l sector cofitmues to face serious crises, particularly in the realm of 
fuiancmg. and pressures for "accountability/' Interestingly, the dynamics 
which surrounded the initial activism of public school teachers in the early Ws 
are being duplicated tinlay in higher education. There is resistance to collective 
barijainmg. organizers are labeled "unprtd'essional/* the strike is anathema, 
etc S*u»n enough, those who protest the loudest are matter-of-factly painting 
picket s\^ns and damning the scabs who cross the picket line. OrganizationaMy, 
the Nf A and the AF T are radicalizing the AAUP, just as the AFT radicalized 
the .MA I here is intense ciunpetition for members, plenty of rhetoric, and loo 
\%!Vk Ntatt to meet the demand. 

Teacher Lnky 

I K'hcu' that problems at all levels of education would be solved much more 
ottevtiscU It all teachers would unite under a single organizational banner. At 
the present tune the worst enemies of teachers arc teachers, for we are 



ERIC 



squamlehrig our fcsuurccs needlessly in pijched batlle v^hile out real interests 
arc sacnikcd. Vublk seluml teachers are estranged tVoiii euitege (eaetters. and 
the M:A. am , and AAUH are engaijed in cosily rivalries. Meryer discussions 
between the Al I and the S\\A should be resumed as soon as possible. Likewise. 
tlK- AATP and tlie Nf-A should engai^e tn serious merj^er talks, tor the AAUP 
tan Ix'uetit nnrnensely troni the NliA s resimrees. just as the NFA can escape 
the trcuiendous fnuuieial burden tliat accontpanies competition with the 
AAl'l*. ilus would all be possible it teachers would learn a very simple 
{essi»n -a teacher is a leaclier is a teacher, 

It ts not enough tor teachers to yather into a single oryani/atiun. As part ut 
stfenmhenmv; the teachers' nuwement, it is also advantageous to pursue elosci 
ties with tu^^ani/ed laluu'. Ihe optimum in my judgnjent would be t'ull-seale 
alttliation with the AI'L-C'IO. (Needless to say, I speak im this point as an in- 
dividual and not a representative ot the NliA.) Teachers cannot accomplish 
thcu^ hnik! r»uige goals with a Iwse tie to organized labor. Whether it be strikes, 
or levy drives, ox legislative sessions, teachers starui to gain enormously from 
aftihalum with the At L-t'lO. it indeed they will have us. To me the most ap* 
pealing asfK'ct ol merger talks with the Al'T is the |HJssibility ot such a 
devciopmem. HiMorically orgam/ed labor has been deeply committed to public 
etlucation and the marriage ol teachers and organized labor would bent tit both. 
I rum my vanlagv point, the NliA has tailed to perceive its selt-interest in its 
stand on the AI 'L t'lO, a tailure that I hof)c will be corrected lis time passes and 
the M* A matures as a labor organi/alion. 

Conclusion 

Betoic getting tiH> tar atield. let me put on the brakes and re-state my main 
pivints. I think ifiat more and more evidence indicates that conditions have 
emerged in higher education which require new strategies by college teachers. 
Uargaihutg is a constructive but partial response to these conditions, and bar- 
gaining will naturalU tlow into the lull-scale {)oUtici/ation of college teachers, in 
muwh ol this, the ctillege teacher will be his own worst enemy, tor he is em- 
f^cdded m a lite stvie and a selt image which makes collective action dittteult it' 
nitt unpovsiblf. I teel quite amtident, however, tliat .America's college teachers 
will liberate themselves siumcr or later, and I think that this wilt be good for the 
protessuwi. tor ciiucation. and for the nation. 
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Differing Faculty Tasks; Diffsring Faculty 
Structure; Differing Collective Bargaining 

by Sans OKD SciiN^iDi^K 

l)in% iur o/Pt'vvIopmeni, UtiHififiion Coutiiy CulU'ge 

1 slumki like to O.uiuk my trieiui aiut host. Maurice Ucncwit/. for inviting me 
to participate in the Najiunal Center's second annual conference. At the con- 
clusion of last year's confea'nce* the point was made that there were tio repre- 
sentattves troni iwo-year colleges to provide input to this discussion. Bruce 
Ntaci>otiatd and 1 are here, therefore, as the community college representatives; 
faculty and adntinistration res|H:ctive!^ 

SVhik* 1 artf honored at the invitation, I also feel a tremendous responsibility 
since the itiffeixMices among and between the ISO two-yeai college faculties with 
bargaining units u so vast, that I ho[K* ;ve are able to bring some meaning to this 
discussion. To brmg my own ixrrsonal invobement in collective bargaining irto 
sharper focuj.. tt t me say that for the p*i.st four years, I have represt;nt2d the 
Burlington County College Board of Trustees in negotiations with the college's 
l acuhy Association (NJIiA^NIiA). 

Living through mediation and fact-frnding on three separate occasions has 
given nie a deep appreciat'on i)f the futility of these proc^jsscs in public sector, 
Une ot ttie distinguished CUNY faculty members. Professor Samuel Ranhand, 
served as a mediator during our 1973 inrpasse situation. Despite his excellent 
skills, little was acconiplishcd during that exercise. 1 shall attempt to elaborate 
on these prwedurcs later. 

In looking over the title of my talk, the reader wilt no doubt be struck by the 
repeated use of the word, "ditTering". There Is little doubt that differences do 
exist. However. Joe Garbarino said it very succinctly when he stated that ''Each 
bargaining relationship has its own history and in a reat sense is unique* but 
some generalt/ations can be i^iade." ' 

I wdi attempt to point imt the various differences on the community college 
scene wluie at the same time tndicatit^g where the pr(K*ess remains constant 
regardless of what negotiating level we are talking about. Collective bargaining 
in higher edttcation is a particular process and its applicability is universal. 

ThoA ear Ciiiitrmcts 

Ihe historical development of community colleges has a bearing on the 
coilecttve bargaining process and why certain developments in two-year colleges 
are nthcrentty different. The education establishment in general and in higher 
educattiin in particular, is rettling over the impact generated by the prolifer- 
atiim of community colleges during the last decade. No real assessment as to the 
impact of the public two year college has yet been made. U is a phenomena still 
searching for an identity although many labels have been ascribed by both sup- 

JuNcph W . (;arb;>fino. "racuity Unionism: From Theory to Practice," industrial Re* 
iahons, (Vol III. Berkeley: Institute of tndustml Relations, t972. p. 3. 
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puficis and critics. parallel ot the enicrgciicc of the cumniunitv college as a 
turcc tn higher eitucatimi and the growth and spread ot collective bargaining in 
higher education is a hiscinating "coincidence** about which we may speculate. 
VVhtk* it may be argued that ccunonucs. the public*s outcry tor accountability, 
declining birth rales and an oversupply ot teachers all contributed to the growth 
o\ faculty unionism, ttic emergence of the coniniunity college cannot be over- 
hniked as a factor. An examination of the tables published in the Chronicle of 
Higher iiducation (issue of November 2b. 1973) ' graphically illustrates thf; 
comparative r>umber of college faculties with contracts at four^year -40 and two- 
year *ll(> institutions. One wonders whether the two-year college acted as a 
catat)st m the acceleration that brought widespread collective bargaining to 
higher education. The spread of unionism in higher education was a reality 
whose time had come. To a large extent, the community colleges acted as the 
vehicle on wtnch the idea came to general acceptance, i I'he CUNY experience is 
unique and brings into play another whole set of circumstances.) 

Altluuigh significant or^jani/ation of public school teachers by the unions had 
cikcn place in the early sixties, the movement had no real impact upon the 
natu^nS colleges at that time. The gulf between college faculty tasks and struc- 
tures was \w great to leap tlie chasm from the public school sector. Structure 
and the degree id faculty involvement varied from one campus to another but 
stdl tfiere were traditions to Inr followed. Faculty participation in senates, pro- 
motton conunittees and other academic forums was taken for granted and to 
different degrees was a way of life. \ \w academic professional life was aimed at 
attaining excellence in one's own discipline through research and writing. The 
h^gical extension of this priKess was to make the professi)r an independent aca- 
demic entrepreneur who could sell himself. In higher education, the concept of 
employer and employee was foreign. 

I he community college, wheitier it is a downtown urban institution or one 
that enjovs a sprawling suburban campus has come into being primarily as a 
{Hni'secondary teaching institution. If, in its search for identity, the community 
college faculties don t eome to grips with this concept, then they will wander in 
search ot an identity for a long time. 

I uc ult> a& Teachers 

I he ukw of the ctnnmunity college faculty memlK'r as a teacher first and 
Soremost. bnngs with it a host of implications that ultimately relate to those 
Hems ihai one sees incorporated into collective agreements. As a teacher, one 
musf concern himself with such tasks as student contact hours, number of 
ctuirse preparations, class si/e. work load formula, length of the teaching day. 
etc these tasks, while having some relevance both to the public scho^>l sector 
and to tour vear institutions, nevertheless devcttiped into a new set of circum^ 
siances this newly devcl*>ping set of circumstances coupled with the ways in 
which ciHuniumtv colleges were beiny created, organi/.ed. and staffed madetlie 

M.iurke lkncv*it/. -('hroniclc i»t Higher I'ducation," (Vol. IX). VVashinKton, D.C.. 



autidutcs tor utuuni/ation. 
Kurt L iacob!^ in his chapter ir. Txc^^'s bmk, characterises some important 
diifercticcs in conHinuiity college orgatii/ation: 

• (ack oVacridcniic tradition 

• predominance of secondary school teacher<^ 

• iHjrsonnel {wlicies patterned after seci)ndar>' schiH)k 
- board members who had public school experience 

• interior identity in the hierarchy ot academe^ 

While I don't tutaily a^^'ee with all of Jacob's |H)ints, there is a great deal of 
truth in what he says. 1 he New Jersey experience supports several of the points 
made by Jacobs. By law, th.* county superintendent of schools is a member of 
the Board of Trustees in each of the sixteen county colleges. Certainly boards 
have looked to the county sufX'rintem.'jnt as the expert who would provide the 
leadership and ;.Hiv^ce m creating educational {xdicy. I know of two former 
county su|x*rintenden;s ot sehoi)i& who arc cura*ntiy serving as presidents of 
community colleges in New Jersey. 

Jaini s Begin. Avsiviate Ki!sca^^^h Profc^M}r IMLK« Rutgers University, my 
gi^Hi friend and colleague, has made an extensive study of collective bargaining 
m New Jersey. In a recent article* he said that . . in the short history of the 
county codeges there had not been sufficient timt in which to develop a tradition 
of taciiUy participation in governance."* 

in ihe wakif of theric differing tasks, structured and outside pressures, there 
can be li'ale doubt concerning th movement toward colSective bargaining in the 
cunununiiy colleges. 1 he creation of the community colleges by local elements 
usii g udministrarors largely rccru Acd from the ranks of public schools and the 
indusifu i sector \efmed '*righl'* at the time, and was o*' course the quickest way 
tct accom;.>Mst; the task. Once the tnitful tasks of vipening the college and getting 
the pvoj^ran) underway was accomplished faculties began to assess their 
situation. 

Again it is worth noting Beyjn's comments. "Of particular significance was 
authoritarianism within the college's administration. This behavior, demon* 
stratcii thAuigh unilateral decision-making by administrators, wvs often char* 
acteri/ed by the faculties .'.s being arbitrary as well/*^ 

Trustees 

Hie membership of local community college boards of trustees generally 
tiH)ks to the public sch(K)l as a model in their relationship with teachers as 
employees. County go\erning leaders in community college districts are Ob- 
tigated to draw from the tax-paying constituency for their board members. Too 

*Karl J Jacobs. **Col{cctive Bargaining in Community Colleges. Fatuity Powrr Ci}t' 
Avnif Bttrgaimnfi on Campus. Ann Arbor: The Institute of Continuing Legal 

Mucation. m. p. 68. 

•James P. Be^in. *'Thc Rmcrgencc of Faculty Bargaining in New Jersey'*. Community 
and Jumur CutU'ft^'JoumuL (Vol. 44), Washington. 6.C.; Publisher Services. Inc., 1974» 
p. l». 




otten. the expcnciKc iiictor \*ith faculty in college** und universities is lacking. 
Since tnxs\i Immh set the |H)licies and hire administrators* the results are 
obvUHis in terms of attitudes Itmard faculty. 

Over t$ peftiKl ol years, a si/cable yrt)U|) of senior taculty emeryes at four 
colJeKcs and unrvcrsities thruugti longevity and pronuition. 'I he established peer 
evaluation thruugh departmental or promotional comnntteej^ has had tinn; to 
emerge- t'ctMnunic well-being and ttie opportunities for advancement de{)eml 
upi>n one's own colleagues and intellectual ability. The Ci)mnumity college 
structure has placed the mechanics of evaluation, promotion, and tenure largely 
m the hands oi administrators. These adndnistrators are by no means 
colleagues m the 'icnse of |>eer evaluative committees. In an article published 
last year. Charles Pmg stated that "Like it or not, administrators are not simply 
tacultv who have a different set of responsibilities Adnunistraiors serve by 
tnanagmg Mus role is l>emg magnified and defined with more precision 
thrtmgh c»tllective bargaining and it seems clear thai collective bargaining will 
be a causal agent in this emerging trend.'** 

tlvatuiitlon of Facult) 

t'tmunumtv college administrators are by ami large chiefly responsible tbr 
evaluating faoulfv performance. I'he criteria ttsed for faculty evaluation, pro- 
mottoti and tenure often was not based u\xm ttie usual academic yardsticks 
found in htgher education. Community college faculties became aware of these 
procedures tairh soon and began to balk at the methmls and r^i-sults. There were 
tew avenues avadable to protect job security, acadetnic freedom and other con- 
dttionsot emplmment. (Jovernance plans, while tfiey may have existed in some 
mstiiuttons. had no real power amt o|>erated outside of the real decision niakitig 
prwess. Organization and collective bargainitig otiered the only real alternative 
toiommunitv ct^llege faculfv to gain security. State legislators were making the 
opportunities even more attractive by passing legislation fK^rmitting public 
emplovees looryafu/e and bargain collectively. The unicms and teacher asstK'ia- 
turns had the m.u1uner> in place since twal NliA oHkials were already working 
wuh the public schoi^l teachers in many districts. The tinion fiKal or asscKtation 
fWfd i>tlkc uR-ivlv rj.ut to designate a '•higher education coordinator" arul move 
nght m on the Uval community college. Uecognition was readily granted in 
HUM places i he fiardest tights were in the area of who was to be the exclusive 
agent and unit detertnination. Lo^al boards generally did not dispute the fact 
ifiat the tacultv had a right to urgani/e and bargain. Tfjc organi/^itional tights 
between M l and SI A and ti> a mueh lesser extent AAUP were the only real 
contests at the Uk.\\ level. Deciding wlu) was a stipervisor centered aroutid the 
ambjgouN role plaved bv departmental and divisioruil chairmen. Court decisiiins 
anv! rulings b> state public emphiyment btiards went in different directions 
4ti [)endmvi upon liKal ground rules and stale laws. Tlie confusion over whether 
tlic chairmen wciv [>eers or supervisors epitomizes the uncertain character of the 

*i h,ir}» N J V\uM. On It-.trninc io f ive With ( ullevtive I* "' •aiiung*\ fht- Journal of 
/Juiuf ( i»lu»nhuv Ohio Slate University Press. A. p. 
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cuminufiity ccHlcgc ^idtiiiiibtnuive •structure, l acalty werA* not rcall> suru who 
rutcil their pcrturiuunci* and ruleit on ictairc and protnotiun, the cfiairntaiir 
deans, president or the hoard. Who had the real puwci and who was merely a 
fuhbef stamp? The adnunisitutivc structure was struggling; to emerge and no 
4me rcalh was eertain I'his uncertainly bred suspicion and mistrust wlion 
contr«>cts weren't renewed and proniotuins stallcil. Tlie public schools had their 
principals and the superintendent. Colleges and universities had long estab- 
lished practices and whether the power was in the hands of a taculty committee 
or m the dean's olike at least one knew wht re the power resided. 

Cir ^tract Content 

CoUecUve barkjaining as it now exists at many community colleges is a patch* 
work ot nietitiHis, techniques and mtnlels. Most are borrowed trom the industrial 
miHlel and or the public schm)l c\t*^'rience. I he identity crisis in the collective 
har^au^ng nUKte! is as apparent as tfiat of the conuuunity college's overall 
search tor a place in tfie academic UKiinstreani. fvlany supjH>rters see the com- 
munity College as the new boy on the street who is trying lobe all things to all 
people. Obsnmsty tliis approach is dm)med to failure. So is the rapid develop* 
rnent ot a ct>ltective bargaining nuKtel thai attempts to solve everyone*s problem, 
N4) bilateral agreement will guarantee job security, grant tenure and promotion, 
escalate salaries, provide tor taculty decisiouMnaking and maintain manage* 
. inent .riy.hts. Collective agreements that include hmg lists of ^'guarantees" tor 
luuh parties eventually please no one and disappoint everybmly. Collective 
agreements, in my view, need to include a minimum number oi articles: usually 
those Items known as '*bread and butter issues.** Salaries, fringes, leave 
pt>hcies, A4>rk toad, teaching tinie and a grievance privedure to name a few that 
are the most obvums. I ong contracts covering a multitude of extraneous issues 
are ni«t really the answer fi^r higher education. Many agreements came into 
tH.'ing at a time when to thri>w in the entire 'Shopping list** seemed to be the only 
way ti» achieve some immediate goals. 1'his is certainly not the nuHlel for the 
commumtv Ci>llege. The constraints and inllexibility accompanying such 
lengthy and dctatted agreements will strangle the inherent innovate nature 
which could K* the strength of the community college phenomenon. The com* 
munity college needs to Ik* free to experiment with schedules, courses to be 
uttered and a variety of places where teaching can be most effective. Legally 
ctnistraimng contraciura! agreements are not terribly conducive to tl.c ^inds of 
arrangements that may ^k* required tusta*ngthen a particular community bu:ed 
teachtng le.irmng situation. Collective bargaining is a particular prtKcss that is 
not very consistent with joint decision-making or common consent that is often 
utih/cd man academic environment. 

Alan Ptfer President of the Carnegie Corporation in remarks delivered 
recently hetore the annual convention of the American Association of Commu- 
futy and Junior Colleger . ailed for comnmnity colleges to . .be more ilexible 
than tour vear colleges and universities, better able to experiment with new 
cuiucuhi and v^ays of meeting new community needs.*' Present nuxtels of col* 
uvttve bargammg currentiv emerging in higher education are inhibiting com- 
munity colleges from fultilling the rote as outlined by Mr, Piter, 
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A dual s>stciti of a collective bargaining agreement and a plan Ibr college 
guvcriuuice atid joint decision- making must emerge siimultaneonsly as a possible 
solution to the coniniunity college's dilenuia. Sucli a situation is beginning to 
evi>lve at Burlington County College, At present it is a bit premature to com- 
ment s(x?citicu!ly. however more information may be avialable at the time this 
meeting takes place. It this proves to be correct, then I will be privileged todls- 
tribute copies ol the college's plan at that time and comment acccordingly . 
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''Differing Faculty Tasks: Differing Faculty Structure: 
Differing Collective Bargaining?" 

hv HHVih Mac Donald 

Lxt'cutive Uirvctor, As^ociaWii Community CoUeiie fuculiies 

Collective bargaining in upstate New York community colleges is, and will 
continue to be. an arena ot ex{x;rttnentation. I he bargaining at the State Uni- 
ver%lt) of Nev» York and the City University of Nev.* York will coiitinue to be 
marked by a "status quo'* result with little, it' any, change in **collegiar* areas 
such as faculty evaluation, the election of Department Chairmen, the deter- 
mination ot curriculum, eti 

in order to be iu**r»; precise ;oS to the context of this discussion, a few defuii- 
tionsare in order. 

1 . Upstate Community Colleges * Twenty-seven public community colleges 
in New York State, outside of New Yi)rk City and Long Island, 

2. ACCF ' Associated Community College Faculties, an independent state- 
wide association serving as the collective bargaining agent for fifteen 
upstate community college faculties. 

3. Taylor Law - 1 he New York State Law (Ch, 392 of the Laws of 1%7 as 
aitiended) that gives public employees the nght to bargain collectively, 

4. PLKB • The New York State Public Employment Relations Board, the 
state agency created by the Taylor Law to administer all the facets of the 
Taylor law. 

5. Huntington IX*cision • A court case. Court of Appeals March 16. 1972 
(30 NY 2d 122) in which the court held that absent specific statuatory 
prohibitiiMi, a Board of Lulucation must negotiate all terms and condi* 
lions of employment. 

The upstate community colleges have primarily three-way fmancing*local 
s(Hmsor contribution^ student tuition, and state aid, Fach of the colleges has its 
own Board of ^Trustees and the local sponsors for the most part are county 
governments. Three exceptions are: Jamestown Community College, sponsored 
by the city« and .Auburn Community College and Corning Community College, 
s{)onsored by city school districts. Because of the dual structure the question - 
Wh.o is the employer? has raised significant problems. At Jefferson Community 
College the Faculty AssiKiation had two separate collective bargaining agree- 
ments for the academic years 1971-1973. One agreement was with the Jefferson 
C ounty Board of Supervisors and covered economic items. Each agreement had 
a separate grievance procedure: the County's ending with a County Grievance 
Board and the Trustees* ending in advisory arbitration. For the second year of 
the agreemeiu, the Faculty AsscKiation agreed to a salary raise that was solely a 
merit increment as defined in their Supervisors* agreement: 

'ARTICLE VI SECTION 2. MERIT INCREMENTS. 

All increments to be based on merit as determined by the Administration 
and the Bt)ard of Trustees. Those denied increments shall be given the reasons for 
such dental m s^riting. To qualify for an increment, a faculty member must have 
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btcii on the job tor dt lci*st S0% of the previous apt>ointment year /* 

'! he previous collective bargaining agreement contained the same provision 
^hich reprea'nted about ten years of previous practice at the College. The 
Hrcsiiiciit ot the College and the Board of'Trustces had interpreted the provision 
meaning that if a faculty memt>er did liot merit an increment, he was not 
rehired. Thus everyone who was employed the following year did receive an 
increment. 

PERBDetision 

In August 1972. midway through the bargaining agreement, the County 
informed the 1 rustees that the County would only authorize enough funds for 
one-half of the increments detem\ined by the administration. The Trustees pro- 
tested and the Faculty A.ssiK'iation filed an improper practice charge with 
Pli RB. The County filed a court action trying to prevent PERB from hearing the 
case. The County lost and refused lo participate in the formal PERB hearing. 
The PKRB hearing officer and the full HERB Board found in favor of the 
Faculty Association and ordered the County to provide the additional funds 
Upproximately $18,000) to pay all the increments (6 PERB 3063, 6 PERB 
45J6). As of this time, the County has lost one court appeal and has agreed to 
pay all the monies in question. 

An unusual aspect of this case was that the Board of Trustees entered the case 
as an intervenor before PERB and supported the Faculty Association's position 
against the County. Working with fifteen community colleges on a daily basis 
for three and a half years, this was the only instance where I saw the Faculty 
Association's position against a Uval sponsor publicly supported by the 
Trustees. More frequently have I seen the local sponsor support the faculty 
against the 1 rusiecs and the Administration. 

I his only begins to point up some of the complexity in the power situation at 
the community colleges. The local sponsors being elected politicians are 
generally more responsive to faculty pressures than the Trustees who are ap- 
jxiinted ;five appointed by the sponsor(s) and four appointed by the Governor). 
But again, the situation varies from college to college. Auburn Community 
College, for example, is an institution where the local sponsor has delegated 
virtually total resjXHisibiliiy fov bargaining to the Trustees and no one from the 
school district has attended or sent representatives during the bargaining of the 
last three agreements at the College, At Finger Lakes Community College, on 
ilic i^ther side, the sponsoring County has controlled the bargaining process 
without permitting meaningful input from the Trustees. In addition, the County 
uithin the past six months has effectively been assuming more authority in the 
dailv administration of the college. 

The problen\ at Jefferson with two agreements occurs at only one other com- 
munity college in New York. Niagara Community College, but they serve to 
illustrate the extreme situations which can arise because there has been no ex- 
tensile litigation to determine who is the employer in the community colleges. 
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I he tiuntingtun DaMsioii rvtcrml to earlier is the basic legal guide to the 
seope of bargaining in New York. V\\Hli ruled in the Oswego Case (5 HKKB 
M}2M that the length oi' the \^ork year is a ntandatory subject of negotiations. 
I his deci.si4>a ha^ eniibled the ACX F to negotiate the academic caletular at Krie 
Ctnnnuinitv College and other institutions. At lirie, the County and the 
Adnitnistratiiin took the position that the calendar was not negotiable. By tiling 
an Improper Practice Charge. ACCF w as able to force witlidrawal of a calendar 
previously votetl by the Trustees and subsequent negotiations resulted in 
successful agreenieiit on tfie academic calendar for 1973-74 and 1974-75. 

In sonR' instances, PllRB has ruled certain areas as non-mandatory subjects 
of negotiations such as: 

1. A reduction in force (4 PliKB J7()4) 

2. Oualifications for employment (4 VllRti 3725) 

3. Qualifications for promotion 14 PEKB 3725) 

4. Class si/e (4 PL'RB 3725) 

>. Matters regarding excluded job titles (4 PILRH 3725) 
IM^UB has softened the blow for the employee organt/ations in these areas by 
ruling that the impact of these non mandatory subjects is a mandator)' subject 
of bargaining. 

An area i)f bargaining w here there has been some interesting experimentation 
ts lob security. At Genesee Community College the current agreement between 
the Cienesee Faculty Ass(Kiation and the County Legislature with the Board of 
Trustees provides for a continuing appointment: 

"ARTICLEV. Sec. (1)3. 

A conitnuing appointment will be granted in the year of reappointment following 
the conclusion of the tlnal probationary appointment. Individuals granted con- 
tinuing appointment shall hold their res{>ecttve positions during competent pro- 
!eNsu)nal service and cmiduci for a periotl of four (4) years following which such 
status shall be subject to review by an appropriate committee of Administrators, 
rcvommended by the College, which Committee shall make recommendations to the 
IXran us to whether or not continuing appointments should be renewed for suc- 
cessive pcruids." 

This provision of the agreement is subject to a grievance procedure ter- 
minating in binding arbitration. 

Schenectady Community College Faculty Association and the County of 
Schenc^:tady leave the following provisions in their bargaining agreement: 

•ARTICLi: VI. Section IC 
Ci>ntuming Ap^nnntment Procedures 

Bctv^cen September and November i of the ttfth full year of service by a staff 
member, who has held a pifsition of academic rank during each of the preceding 
tour years. h)s immediate supervisor shall prepare a recommendation as to whether 
or not the staff member should be given a continuing appointment. This recommen- 
dation, together with appropriate background data, shall be forwarded to a 
c ommittee designated by the President for that purpose. The Committee shall make 
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Its ffcomincndation and forward it to ihn U?aii of I'aciilc.y, togfthtrr with the 
recumHicndation of the ttiuucdiute supervisor^ prior to necetiiher I. I he Dean ot 
I'awulty ^hall torward all ot the material, togetfier with his own reeonuiiendatioii. to 
tfie President, v^ho shall make a recoininendatuni tothe Hoard ol Trustees for action 
ai Its January meeting, rhe staff member shall be informed of the action prior to 
l ebfiiiii) i. All recununendaiions and niaierials prepared lor this action shall be 
placed m a separate file in (lie Office of tlie I'reMdent. Ttiere shall be no appeal of 
tlie decisuMj f)y the Hoard of Trustees. 

Hetwcen Scpicml)er I and November I of the flt'tfi full year of a coiuimiiijg ap- 
pointment, tfie same pnwedure as outlined in Paraj^rapti I shall lie followed lor each 
staff member holding; such an appointment.'* 

rhi; article then contains the following /iif//itT limitations; 
•Sectum HI. Paragraph 1. 

Notwuhstaiiding any provisions of* Section I or il of this Policy, the total number 
ot continuing ioid career appointments held be staff membeni shall not exceed sixty 
percent of the total number of piisitions. vacant or otherwi.se. aii listed in lA and HA 
and provided for in the budget id that year. 

I he Hoard of I riisiees reserves the rigfii to waive any of the limitations in this 
Seciii)n If It deems il to be in itie best interests of tfie College todo so." 

Career appointment is the same ty|H; of appointment as the continuing ap- 
pointment except that it is for the non-teaching professional staff. 

Under this avjreemeni the non-renewal of a continuing or career appointment 
IS not snhjecc lo binditiy arbitration. The tlnal decision is reserved tothe Board, 
of Trustees. 

I wo (ibjeciive observations can be made tor each of these colleges adative to 
itie effect of tfiese job security pr4»visions. At Genesee Community College, since 
the institution of these pr(»visions: 

1 I ficre has been no significant change in the low faculty turfu)ver rate; 
2. faculty morale is high at the College since the institution of these agree- 
ment provisions. 
At Schenectady Community College: 

1. I he faculty turnover rate has l>een the highest in the state tor the last 
two years; 

2. Kaculty morale is at the lowest jHuni that I {K^rsonally have ever seen at 
tins institution. 

r.Mi interviews conducted by the Schenectady raeuHy AsstKiation over the. last 
two vears indicate that the primary factor causing jHJople to leave is the absolute 
lack of |ob security at the College. 

t^aluation 

Atiother area of experimentation is the area 4>f faculty evaluation. There has 
been little, it anv . control by upstate community college tacullk^ in the area of 
tacultv evaluation, eitfier for retentiim or primunion. The selection of Depart- 
ment amf Division Chairmen has :>een alnuist exclusively the preogative of the 
College Presidents. Participation in Search Committees has been minimal. 

Mi 
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Himcvcr. *it»i the pasMge ot the l aylor Law. the Facuhy Federation at line 
Ctniiitiunity Ciillege negotiated a titajor role fur faculty members in the 
ewtlualiun ot protessiunal {x^rsunnel lor retention and protmuion, The Faculty 
AsMKiatiuu at Ulster Community College negotiated the annual election oV 
Dutston and Department i*hairman by their constituent faculty members, 
where previously ap[H)ifuments to tfie positions were made by the President. At 
Orange County Ciunnuinity College, the Asswiation negotiated the tirst 
guaratiteed faculty participation in certain Search Committees, Auburn Com- 
munii> College Faculty Ass^>ciation luis develofKHl and negotiated an evaluation 
pi^Kcdure tor lacuify wljich invi)lves a college-wide Joint Conmtittee. including 
elected faculty and appointed administrators with the faculty constituting the 
majoni) ot the Committee. 

tienenilly. there is little guarantee of Faculty Association participation on 
comntiitees in these agreements. 1 he nutjor reason for this is that anjong the 
ACCF affiliated campuses virtually all Assiwiations have better than ninety 
, percent o\' bargaining unit {xrrsonnel signed up as memlH?rs. The majority of the 
campuses do not liave the equivalent of a Faculty Senate and, as a result, the 
Assiviatum often become the forum for meaningful discussion of college-wide 
issues ' " " - ' : ' 

Many of the n^oves in the upstate colleges towards collegialily are a direct 
result of the power situation I described earlier in this paper. In Projossors, 
Ihuunx and Amvrican Higher Educatmn. by FverettC. Ladd Jr. and Seymour 
Martin Lipset, the following observation is made on page 

in public iristuunons the Ic^isluiure has considerable economic pt>wer. in- 
vimhnk; x\\M to set salary scales. Ironically, collective bargaining ap{K'ars to be re- 
4tu^n»>; the extent to which decisions are made at the campus or even university-wide 
Ic^el. Since the iiltiniafe ju»wer to decide on a wage and working conditions package 
i\ in the hands ot slate fc*overnnient in public institutions, the university administra- 
tors and trustees are increasingly bypassed l>y the unions in favor of direct negotia- 
tutns v^iih the state officials, Conversely, as noted, the traditional rote of university 
adnunistrators as lobbyists tor nuue funds and higher salaries tor the faculty is cur- 
tailed, tor v^ith collective bargaining they became agents of the employers' side of 
the nckiotiatunis I his change in role necessarily widens the gap between adminis- 
tratton and faculty. 

Ihis v)bservai.on with some nuxlifications is also true of the upstate commu- 
ntis colleges. As already indicated, the legislative body most community colleges 
deal with IS C ounty tJovernment. The following factors have ted most of our 
At t J' Asstviatiofis todeat itirectly with the sptuisor: 

t ( ouniy Legislat<»rs are elected for two-year terms; 
2 I he si/e of County Cioverrmients; 

^ I he overwhelming ctuwern of County Legislators in bargaining is sala- 
ries. 

4 Most C\»uniy Legislators want to know more about how the college is 
run. 

> ( ountv Legislators have been more receptive to greater faculty involve- 
ment in ctdlegiat matters than have ctiUege Administrators and Board of 
I rustees. 
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(). ( ountv Leghl.'itots provide an addUiuiial etiectivc tiwam ut review ot ae- 
nuns by the t'ollege l*residerils. 

I he itiiportaiice of the two >ear term Tor County Legislators* phis the size oi 
the I'ouiity la^gislative htxiies cannot be overemphasized. Candidates tor 
C uunty otike always need campaign help in the torm ot t>eople more than 
money. People ti) ring diiorbells, stutt enveh^pes and do all the little, tedious and 
(nne consuming jobs. The smaller governmental unit makes the task ot in* 
ftucnctng (K)lftteut leaders ntore manageable, ilwu at Clinton Community 
i\)llege where there are only twenty-seven tull-ttme t'aeulty members, the 
amount ot [Hilitieal activity that was generated by the Faculty Association 
members resulted in. a collective bargaining agreement that gave them a large 
salary increase, tenure, binding arbitration and some beginnings in the collegtal 
areas and the ci)llege is only five >ears old, 

VVithuut ♦.\ception, when one of the ACCl' local attiliate ottkers ask me for 
lecoinmendatiiMis on the best way tu prepare tor negotiations I have two: 

1 Make sure grievances have beeri tiled, or are beitig tiled, concerning any 

working eimdititms that are problems. 
2. {k*gtn contacting County Legislators to present the Association's point- 
otview . 

The si/e and natirre 4>f the conununity college sponsors, plus the organi/a- 
uotu\\ hnalt> ot t!ie faculty members are, I tielieve, that main factors guaran- 
teeit^g the continuance ot the experimental arena at the community college level 
m New With State. The United University Professions at the State University of 
New York, with abiuit four thousand members out of a potential seventeen 
thousand, faces the almost impossible task of confronting the State Legislature. 
I he Pr4>tessional Staff Congress at the City University of New York, with atnuit 
si\ thiuisand memK^rs out of a fH>teniial sixteen thousand, has more potential 
tt»r creating some experimentaiiim iK'cause iif the urban setting of the University 
and the organi/ationat loyalty whici) has gritwn signitkantly sifice the merger of 
the predecessor organizations, the Legislative Conference and the United 
I cdcration i>t Ci^llege Teachers. 

Over the next few years, the Uf)state conmtunity colleges will continue to 
demonstrate that collective bargaining is and will continue to be an effective 
instrument tor change ami improvement in higher education. 

Adcicndum 

I XnUlM KKOM Al Bl COMMUNH V t OLLWii; FACULTY 
.ASStH lAllON S ('OMR ACT 

AR ! K 1 1 IX I MPl OVMHNT POUCH'S 

" these prt^itHlufcs arc tlesiiincd !o evaluate teaching effectiveness and to insure that 
Im>Oi I'jvultv and Atlminisiraiuwi wdt strive to improve the quality of teaching. 

^ \ \'\,\\\\Mxo\\ Repi^r!s 

\ Attt r J nuMuhcr has been observed by members of the IX'partmental l\vatua* 
fii>n ( ninnotfee. the i'avuity Member shall discuss informally with the 
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membef of the itHninittoc Ins her observations ami suggesttuiis A v^ritleii 
evdlihitiun fepnf't shall be dravMi up and ?>igiied by the l*actdt> Member and 
the ineitjber ut the l^aiu»4tU)M Cunuuittee. The l acufty Member shall be {H»r- 
nittteii tu take exceptiun. reply, or add hb her imn eununeiUs to any ()ortiun 
ol such rept»rt v^hieh shall theti be submitted Ui the Ueau o\ the Faeult), and to 
(he ( olIc^'c VVuSc Ivtahjiitmn C'omniittee in the ease ul promotion and eontinu 
ing jppomtinent. Sueh reports shall be kept on IHe by alt parties concerned. 

U lndt\kiu«d personnel tiles shall be eoniidential. Any indivhiual shall have the 
rii^ht to review his own persomiet tile in tiie appropriate olike at any reason* 
able time and he may l^e acconipatiied by an advisor ot his own choice. Intor- 
tnation ttum previous euiptovers and iornic<^ professors shall be privileged atul 
not available to the individual. 

^ 2 i ollek»e VVuJe I'valuation Cumnultee in matters eoiuerning promotion and con- 
nnuit^g appumtinents. 

A C \)mpiisi?ujn— I he committee shall be tnade up vif seven (7) members of the 
f aculiv. tour (4) elected bv fult«iime faculty and three 0) appoinletl by the 

_ Presulent. Meii»bers shall be at tht*rank of Assi»ciate Professor and above, 
terms shall be tor three {}} years and will be overlapping. HIections and ap« 
piuntments shall be before May t . Members will take oftke on May I . Two al- 
ternaies shall be selected, one elected by tht* fulKiime faculty ami the other 
apptunted by the president, also fi>r a periinl of three U) years. Should a 
NtiindmK member of the Committee be eligible for promotion or fof continu* 
mg appouitment during tus her three ii) year term, he/she shall step down 
tron» the ctumniifee h)r the whole year during which he/she is being coiisid* 
ered. and the appropriate alternate shall then take office for that year. 

B Kesponsibility— The CidlegeAVide Committee shall receive pertinent data 
trum the candidate s Department Chairman and will meet with the Chairman 
to hear his her evaluation of the candidate. The Committee shall be responsi* 
ble lt>r evaluating all candidates for primiotion to the ranks of Associate 
Pnitessur and Professor, and tor continuing appointment* and shall 
recomtnend action to the Uean of the Faculty. Such evaluation and recom- 
mendatum regarding promotion shall be in writing and shall be forwarded to 
Dean ()> March I. 

^ \ tU'parunental {'!valuatiitn Committee 

A Cv^inposttton • Lach Department shall have an evaluation cummittee con* 
NiNtmg ot the toUowing members: 

1 I he Department Chairman (where appropriate) will sersc as chairman of 
the co.iunittee. 

2 members of the department (where appropriate) elected annually by 
the department euept that no Faculty Member requesting reap(X)intment. 
cmumutng appointment, or promotion in a given year may scne on this 
cntnmiitee. Alt men^bers of this conunittee shall be at the rank of Assistant 
Protessor or above. lUections shall be held before May 1 and members shall 
t.kke otfue on May t . 

K KcNpimNibditv - I he committee shall recommend to the IX^an of the Faculty in 
wa>c ot term reappointments, and to the College«Wide Committee on matters 
concerning appomtnients and promotion of its departmertt members. 
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1. 1(1 fhe first )car, and any year in which the Faculty Member is being con» 
sidert*d tor promotion and/or continuing appohitinent. there shall be 
niintnuHH of one observation by the Chairtiian and one observation by each 
ot the other tnend^ers of tlie Cuniniittee. 

2. in the interim years before continuing ap|Knntnient there shall be a 
niintnuun ot two observations a year, one ot which shall be by the Depart* 
tnent Chairman. 

3. in the years after continuing appointment, there shall be a minimum of one 
observation a year by one member of the IX'partmental Hvaluation 
Connnittee except wlien the faculty member Is being considered tor pro- 
motion. 

.V4 Criteria tor Ilvaluation • When evaluating faculty members, administrative 
{Kfsonnel and faculty should consider the following factors; 

A. l eachmg l- ftectiveness « I his shall be measured by: 

I . Peer evaluation as provided for in the Utjpartmental liyaluation , Commit- 
tee procedures. 

2. Student evaluation 

a. Student evaluation will be condticted with an instrument approved by 
the College- Wide Committee and the Dean. The Committee and the^ 
Dean shall be responsible for reviewing the evaluation process, 

b. Ihe Committee and the lX*an shall submit a report on a suggested 
mstrument to the IXpartments by November 1, 1972. A target date for 
the incorporation of this instrument shall be the spring semester of i^73 
when two t2) sections of students wilt evaluate each faculty member. 

c. Student evaluations shall be carried out by all faculty members m «! 
least three {3) sectiotis each academic year. Copies of the results will be 
forwarded by the Department Chairman to the Faculty Mcn»ber and the 
Dean. 

ti .Mastery of Subject Matter • Shalt be included within the process of {xrer 
evaluatuni. 

C Professional Growth • As evidenced by advanced study, research, publica- 
tions, study oriented travel, institutes, conferences, and membership in pro- 
tessional organt/atiims. A written report of all the above items shall be kept on 
flic bv the Dean <d the Facuhy and the IXpartment Chairman, ft shall be the 
responsibility of the individual faculty member to furnish information for up- 
dating such !'epi)rts. 

D Ct^tlege Service ■ As evidenced by participation in college-wide and depart- 
ment.d professional activities such as committee work and advising extra- 
curricular prttjccts. 

I- Cinunuinity Activities - As evidenced by participation in community groups 
*h!ch call op<m the f aculty Member's professional talents to act as 
consultant, advisor, lecturer. Imard niend>er. and other profession related 
scrv ices. 
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NLRB and Faculty Bargaining Units: 
Tha Charting of an Unchartad Araa 

Member National Labor RelaUuns Houfd^ 



When the Nutional Labor Ketations Board decided in 197U tu reverse nearly 
20 >ean> ot precedent and as.sert jurisdiction over private* nonprofit coilege.s and 
universities, we acknowledged that we were venturing into a '•hitherto un* 
charted area/**In the intervening 4-)ear period, the academic community has 
proven to be most coo{)erative in providing us with a sui'ticient How ot cases to 
remedy this confessed deficiency in our expertise. 

For example, since our assertion ot jurisdiction in the Cornell decision, the 
Hoard has contlucted more than 20() secret ballot elections in our nation's 
educatiuiut institutions to determine whether the employees desired union 
represe fetation. While a majority of these elections were run for nonprofessional 
employees such as clericals, maintenance personnel, and cafeteria workers* 
nearly 20 j>ercent involved professional empU>yees— primarily faculty members. 
In both categories, a participating labor organization received majority support 
in slightly more than 50 percent of the elections, 

A signitkant number of these elections were preceded by disagreement 
among the parties regarding precisely which employees would be eligible to 
vote— a disagreement commonly referred to as a dispute over the '^appropriate 
bargaining unit." When the parties are un&ble to reach agreement, the Board 
has the task of <tetining the appropriate unit* I think it is accurate to say that 
one of the most difficult and time-consuming a'sponsibilities undertaken by the 
Board since its assertion of jurisdiction over colleges and universities has been to 
develop a buly of law which will provide guidance to the parties in resolving 
their dilferences with res])ect to faculty units. 

While I do not speak for my NLKB colleagues, I think that it is correct to 
observe that in the pi»st-Ci>rneU cases the current Board Members are in sub* 
stantiat agreement as to the ultimate goal to bo achieved*-namely, the 
establishment of a framework within which a rational system of union 
representation and collective bargaining may operate; a framework which will 
provide faculty membe;?i with a meaningful voice in determining their condi* 
tions of employment, without inhibiting the ability of our colleges and 
universities to {K*rform their educational functions.' Given the complexity of 

•I yhish to acknowledge the able assistance of JelTrey A. Norris in the preparation of 
these rcttuf ks. Mr. Norris received a J. I), degree (nm the Cornell l-aw Schiwl in 1970» 
and ts a member of the Conncciicut Bar. Before joininK my legal stall in 1972, Mr. 
Norns s%as engaged in the private practice of taw in Connecticut. 

'Cnrm^ll t'mVmi/v, 183 Nl.RB No. 41. slip op. p. 18 (1970). merruling Trustees of 
Columhui Vm\'er%it\\ 9? NLRB 424. See also nLRB Rules and Regulations and State- 
ments *>t Pnnredures. Series 8, as amended » Sec. lOJ.l. 

'As the Riurd stated in Kalamazoo Paper Hax Corp.. \M% NLRB \M, 137(1062): In 
lH:rtormtiiu this function (unit determination], the Board must maintain the Iwo-fold 
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!hL> task, it i'l i)erhaps underslmulabic thai the iinatiiiuity of purpose nhkh the 
Huanl Members share in terius ot uit uHhiiate goal to be achieved does not 
al^^ays pnnitice agreement a.s to the ^ipecitic means and methods tor best 
achieving that goal. Coiiseqaently* we luive proceeded eaiitiously on a tase^by* 
ea5re basis, and have gradualtv come to realize that not all of the unit principles 
devekijxjd if} an industrial context are capable ot being transplanied to 
academic institutions. 

Accordingly, I would like to discuss with you to<lay recent NLKH decisions 
involvUig college and university faculty bargaining units in an etlort to identity 
some ot the problems which the Hoard has encountered in attempting to apply 
traditional unit criteria in an educational setting. 

L Unit Scope 

In detining any bargaining urut. the Hoard nutst consider both its scope and 
its com{H)sition— scope referring to which group ot eniployees shall Ihj included, 
and composition referring to precisely which eniployees fall within that group. 
As we shall see, most of the problems to date have involved unit composition, 
although recent cases suggest that we can exinrct troublesome issues involving 
unit scope. 

I he principal reason underlying the relative absence of unit scope issues from 
our university eases thus far. I sus{)ect, is that in most instances the parties have 
already rcachei? agreement on this issue. Typically, the parties stipulate that a 
university wide unit, encompassing one or more campuses, is appropriate, In 
such cases, it is Board policy not to disturb the parties' agreement unless it 
contravenes the requireuients of the National Labiir Relations Act. Special 
priiblems p4>sed by requests tor separate units for professional schools— law. 
medicine, dentistry— wilt be treated later in connection with unit fragmen- 
tation. 

In Fairivitih Dkkinsnn Umwnity, ^ the Board was squarely faced with a unit 
scope issue. Thea\ tfie University o()erated three major campuses at three 
separate geographical locations. An affiliate of the American FederaJion of 
l eachers |)etitioned for a unit limited to the faculty of one of the three cam* 
puses, while an artiliate of ihe American Association of University Professors 
sought representation in a unit encompassing the faculty from all three. In 
determining whether the employees' interests would be better served by a single 
cantpus unit or a multi-campus, university-wide unit, the Board noted that 

objective of insuring to employees their rights to sclf-organization and freedom of choice 
in c*»lltctive bargamtng and ot fostering industrial peace and stability through collective 
barvtiunmg. In deierinintng the appronriale unit, the Board delineates the Krouping of 
employee*; within which freedom oj choice may be given collective expression. At the 
same omc ii creates the content within which . . . collective bargaining must function. 
Because the s^ojv of the unit is basic to and permeates the whiue of the collective bar- 
gaining relationship, each unit determination, in order to further effective expression of 
the statutory purfHJses. must have a direct relevancy to the circumstances within which 
cotlccMve bargaining is to take place. For. if the unit determination fails to relate to the 
factual situation with which the parties must deal. clVicicnt and stable collective bargain* 
ing is undernuned rather than fostenrd. 

'FaifUkiih Ihchnson Umvemty. 2(k% SI.RB No. 101 (1973). 
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{Rjitcics regarding wages, hours, fringe bcnctlts, hiring, tentiinationt advance^ 
ni(;iit. atid uttaiiimtMit ut tcnuru were all administered on a university<wide 
basis. I he Utiiversity Senate which tornudated academic policy was composed 
o\ faculty representatives trom all three campuses. On the entire record in that 
case» tt was cuficluded that there existed a "substantial community of interest 
shared by allt.^f the faculty, regardless ot their campus kH^aiion/' and that a unit 
hmited to a single campus was inappropriate in view of the AAUP request for an 
overall unit/ 

While not a member of tfie panel which decided Fairlvigh Dickinson, I am in 
full agreement with the result reached* With virtually all of the faculty's work* 
ing conditions administered on a university«wide level, it seems doubtful that 
collective bargaining on an individual-campus basis could ever be proiluctive. 
I he decision's philoi>ophicai preference for larger faculty units is important^ in 
m> opinion. A large unit, it seems to me. provides maximum tiexibility for 
making adjustments during the bargaining relationship— as, for example^ the 
tniriKiuclu>n of local campus bargaining over t4K:al issues ^*whiie avoiding the 
pHialls— such as "whipsawing''— frequently occasioned by separate and 
ctunpeiing bargaining agents. * 

IL Unit Composition 

As mentioned earlier, issues of unit composition have been raised more 
frequently than have issues ot unit sci^|)e. As a general propo.sition, we strive to 
tnclude in a single faculty bargaining unit all members of a university's 
professional staff who eitlier regularly teach, or who are engaged in supportive 
aciivutes clearly assiKiated with the educational priK'ess, and who otherwi.se 
slure a ctHntuumty of interest in their working conditions. As before, however, 
consensus on the general d^K's not always breed consensus on the specifics. 

I . Arc Tacully Members '^Emplo>eef**? 

It has been argued in a number of cases that no faculty bargaining unit can 
ever tn; "appri>priate*' because full-time faculty members are not "employees" 
under our Act. It has lH?en contended that all faculty members are supervisors, 
managerial employees, or indefK'ndent contractors.* Unlike some state labor 
• stattites, the National labor Relations Act does not afford representation rights 
to tticse classifications, 

*httrlvt^h Dii'kin.um I'mwrsav. supra note .V at slip op. p. 7; Compare Hurida 
Snuthem Colh-^e, l*m NIKB HHH. m) (ls72). where the College's request to include 
inMruktors .u .1 second tactliiv w.ts denied in view of U) the absence of any real day-t(v 
it4> supt'r\tsion or Mthstanuai interchange of instructors. (2) the facility was located SO 
littles frotn the iwdux campus, und {M no tabor organization sought to repn:sent both 
lavihliCH in a tin^to unit. 

.Vtv McHuiiih. 'Cotlccttve Bargaining with Professionals in Higher ltducadon: 
I'Mhleins m Liiu IXternnnaiions." l*>7l Wis. L. /frv. 55.83. 

Y H Pint i^nter of t tm^^ IsUml Umivrsil\\ 189 NLRB W5 i 1971); fWAwm 
I 'tmerun t^M M RB I U. 135 I U» (1971); Manhattan Colh'^v. 195 NLRB 65. 66 
iiMrhf t 'fmvrutx, |9.^ NLRB 6.H 647.MH (1972); New York Uniunity. 205 
M.RB No |h. slip tip pp. .V"(t9-'3). 
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I ht: cuiiteiitiuii that all taculty niunibcrs art? supervisors Tiruls its genesis in 
the ottcii cited eoticepl ut 'VolleKiallty*' ur 'Shared auttiority'* in which a!i seg^ 
mcitts ot' a university community— administration, faculty, and in some in* 
stattces students— particifutte either individually or thr(Ui«h representatives in 
the university's decision-nuiking pr4)ce!^s. To the extent that taculty niemhers 
participate in decisions atfccting university [wlicy and ijerjionnel uialiefs. it is 
argued, they are exercising supervisory authority and are, in ettect. sitting on 
both sides of the bargaining table- 

The Board's response to this contention, as initially set forth in L\W. Post, 
has been that whatever "|M)licyniaklng or quasi-su|x;rvisor> authority . . . 
adheres to tull-tinu? faculty status . . . is exercised by them only as a group {andl 
does not make tJiem su|x»r\isors , . . or managerial employees who must be 
separately represented/'* I his response— apparently shared by all members of 
the Board--is based upon what wc conceive to be the Congressional intent 
uiulerlying the exclusion of su{x;n isurs from ctiverage under our Act. 

When the Taft-Hartley amendments to the Wagner Act were enacted in 1947, 
supervisors were, for the first time, specifically denied ••employee" status/ and 
employers were relieved of the duty to consider supervisors as employees under 
any law relating to collective bargaining. These amendments were designed to 
curb two evils which had develojK'd over the years: one, employer domination or 
control— through their suj^rvisors— of employee organizing and bargaining 
activities; and two, frequeni exertion of pressure by union officials upon 
unionized supervisors in their capacity as representatives of the employer/' In 
an aiiempi to ileal with these abuses, while at the same time minimizing the 
number of supervisory individual?* denied the protections of the Act, Congress 
narrtjwly defined the term "supervisor" \o as to include only "individuals'" who 
exercise su|)ervisory authority "in the interest of the employer.'***' 

In tlic opinion of the Board, faculty participation in the cotlegial decision- 
making prmess satisfies neither the letter nor the spirit of the supervisory exclu- 
sion as contemplated by Ctmgress; it is exercised on a collective rather than 
individual basis, and, more importantly, it is exercised in their own interest 
rattier than "in the interest tif the employer/* The employer's interest in 
cotlegial decisionmaking, it seems to me. is represented by officials of the 

'Sivtum :ni) of tfie Act. 29 U.S.C. §152(1!), defines the term "super\tsor" as 
fuUous ilf) I'hc term •Supervisor" means any individual having authority, in the in- 
teres! i)t ihc employer, to fiire. transfer, suspend, lay off. recall, promote, discharge, 
assign. rev^.»nt. or discipUne other employees, or responsibly to direct them, or to adjust 
tfie iifjcv.uices. or eftvcuveiy to mnmmr/u/ 3uch at//<m, if* in connection with the fore- 
gtuniij the exercise ot such authority is not of a merely routine or clcrieal nature, but re* 
quires fhe use of uulepcndent judgment. tlimphoJits supplied.} 

*C ' W Pttxt i \*mer at I isluml Unhvrsity, supra note 

•N.iUiirial l.duir ticliitions Act. §2L^). 2*) U.S.C. §t52(.lK 

'N.iftonal l,abor l^cLuioiis Act. §l4ia). 29 U.S.C. §164(a)> 

Tt Rep Nik 245. NUh Con^. 1st Svs»s. IH <!047), in I U'gisfative Historv of the Labor 
ManaKement Rtlations Act. I^M^al .«)4.3UH 

"NaiuMul l^ilw Relatiuns Act. §2( 1 1). 2*> U.S.C. §152 U I), supra note 
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aiitnitiistratinn. not ttic tacuity/* i iiiiill>. utiiotil/aiUm ut a iinivmH^Muil'titue 
tavtiit) IS nut l\k\i\y lu rcsiill in a resurgence ot the evils sought to i)c eradicated 
bv i ungress hi MM • - nanicty, employer utterfereneevsith the union activities ot 
Its employees, and unitni interference with tlte job jH?rl'urniattee ot employer 
rvpresentatives. 

IkMore fetiMug the area of tacuit> status under the Act, mention should he 
made ot the recent Si'w Yifrk r«/i*m/iv decision in which lite Board indicated 
that It was no nune rncllneil ti* deny employee status to tiicuity members on the 
theor> that ihev are nulefK'ndent contractors or agents, than on the theory that 
thev are supervisors. * in determining whether a particular individual is an 
emplovee or an indeiKMulcfit contractor, the Hi)ard is obliged to ascertain 
whether the reeipietit of the services has tiie right to control the manner atid 
meatJs ot performance, as v*cll as the result— tlie presence ot such control in- 
dtiatntg employee rather than indefKMident contractor status. 

In Syi\ the University ciuuended that the latitude attorded to each taenlty 
member m such matters as indepetutent study and research, university citi/en- 
ship, and metlUHt ot course presentation, made them inde|)endent agents. 
Moreover, u was argued that administrative deference td faculty conunittecs in 
the daily operation of the schoiils ami colleges rendered faculty members in- 
dependent agents on a collective basis as well. 

The Uiurd rejected both contentions. We concluded that while the discretion 
esertised by faculty members in the {)erfornuince of (heir ituUvidual and 
eiiilective responsibilities nuiy well make them *'professiotiats." it did not make 
them uutependent agents. Mitre imjHirtantly. the eturepreneuriul risks and 
profits Uitrmaily assv>ciated with inde|K*ndent contractor status were completely 
absent. I he faculty menibers received an annual salary, were afforded sub- 
stantial job security through the tenure sysietn, and enjoyed many University- 
suppHeil fringe benefits such as sabbatical leave and retirement fund con- 
tributtons. 

Aecordmgly. it now seems reasonably well settled that the Board views the 
relattonsint) ot a university or college to its faculty as essentially an employer* 
employee relationship, and is not willing to remove tlie protective cover of the 
Act iriun faculty meinlKTs. as a griuip. on the theory that they are su{K*rvisoni, 
managerial empU>yces. or independent contractors. 

Speilnl Faculty Committect 

Having saul tiiis, however. I do not mean to suggest that there are noeir- 
vumstances umler which intlividual members of the faculty will fx? considered 
supers isors. Special faculty committees and department ehairnien present prob- 
lems. In Aiirlphi I 'fitwrsttw the Board was asked to determine the supervisory 
status of 14 faculty members who served on tfie Personnel and Grievance 
t'tJiunuttees/' The II members of the Personnel Committee were elected by 
their faculty cidteagues for .Vyear terms. Acting pursuant to the University's 

' III nn tuiigmcnt. ifns ts also the primary jusiitkaliun fur nut tiiidtiig fulttime faculty 
nu'fuK'rs to hv nKiii»*^cr»al employees. 

Ytitk l 'fuvrrut\. supru llule at slip op. pp. t)-7. 

'Aih'tphi t fu\enit\. iupra ru>te f>, at ti47.(>4H. 



plan aiui the Coitiinittft!*s own by-laws, the Personnel Comnnttec 
niuUe reconuncndatiun.s lo either the vice president for academic affairs or to 
the board ot trustees regarding such matters as faculty appointments and 
promotions, awards of tenure, sabbatical leave, and faculty suspensions or dis- 
missals. I he Grievance t'ommiitee also consisted of faculty members elected by 
their colleagues. Its function was to hear and recommend to the board of 
trustees the adjustment of all faculty grievances, except those involving 
dismissal. 

By a vote td 2 to I. a Hoard panel concluded that the 14 faculty members 
serving on thesi' two committees did not exercise supervisory authority; the 
dissenting vote was mine. In reaching their result, the majority relied upon the 
principle referred to earlier that authority exercised on a group basis is in- 
suttkient to make members of the group sujK'rvisors. I'hey wlied further on the 
tact that ultimate aurhority for the final decisions rested not with the com- 
mittees, but rather with the board of trustees. 

My divsent was predicated upon my belief that the Personnel and Grievance 
Committees were supervisory entities and therefore cloaked the individual 
members with supervisory status. It seems to me that there are significant 
differences between the collective exercise of quasi-sujwrvisory authority by an 
entire faculty such as the (){X) ntan faculty in C\ Post, and the exercise of such 
authority by u relatively few faculty members elected to small committees as in 

First, the authority exercised by the Adelphi committee members is more 
nearly analogous to the type of authority hintorically recognized as "super- 
visory" utider our Act. It is highly concentraied. attaches only to individual 
contmittee members, and is limited in duration to the length of the individual's 
term in office. The amhoriiv collectively exercised by an entire faculty, on the 
other hand, is widely diffused, vests automatically upi)n the attainment of 
fatuity status, and is of unlimited duration. Secondly, to the extent that special 
commttiees such as those in Adelphi are charged with responsibility for im- 
plementing a university's personnel policies, they are more clearly acting "in the 
interest of the employer" thati are entire faculties striving to preserve their 
collective voice tn the collegiat decision-ntaking process. 

Nor am I persuaded by my colleagues' reliance on the fact that ultimate 
authority over matters brought iK'fore sjK'cial faculty committees frequently 
rests wuh the bt^ard i>f trustees rather than with the committees themselves. The 
fxissession of ultimate authority over decisionmaking has never been a pre- 
rei|uisue io the finding of su|H?r\ isory status under our Act; it has always been 
sufficient to find that the individual or individuals in question can make "ef- 
fective recouimendattons" to (hose who do possess final authority. The record in 
Atlvtphi disclosed that during the 2 or 3-year |A?ritKl immediately preceding the 
fiearing, ifie htnird uf trustees had followed every one of the commititH;s' 
recommend.itums— a fact which led me to conclude that their recommendations 
were, at if)e very least, "effective." I suspect that a similar situation exists at 
most colleges and universities, particularly in view of the fact that many educa- 
tional insmuf.ons are chartered under state statutes which require that final 
authoritv he vcs»».'d in a board of trustees. 

\V*v. e t: . t al Cttrp C ode §^JtXVl4l22 (West Supp. 1*^73): HI. Ann. Stat. ch. 32. 
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My pmllion on ihe issue ol\su()ervisory status of faculty committee members, 
as noted earlier, is a minority position. Accordingly, it would appear that under 
current Board law individual faculty members may continue to perform **super- 
vLsx)ry" or "quasi-siUiHjrvisory'* functions without foregoing their right to inclu- 
sion in faculty bargaining unitSt so long as their authority is e^^ercised collec- 
tively through committees. 

3. DtMift and Dcpartmmt Chatmcn 

Having discussed the problems associated with the collective exercise of 
suf)crvisory authority, let us now focus u(X)n the problems assiKiated with 
determining, in an academic setting, the presence or absence of such authority 
on an individual basis. We are here speaking primarily of deans, associate and 
assistant deans, directors, and department chairmen. 

In most cases, high university positions such as president, vice president, and 
academic deans are stipulated to be supervisory and therefore outside the scope 
of the unit.^' lower level officials such as assiKiate and assistant deans, 
directors of admissions, placement, and so forth, may also be stipulated out of 
the unit as supervisors, or they may be excluded on the basis of their failure to 
qualify as '^professionals" or on the basis that they are primarily administrative 
|)ersonnel lacking a genuine community of interest with the faculty.'* In a few 
cases, such individuals have been found to share a community of interest with 
the faculty and accordingly have been included in the unit, regardless of tile. 

The supervisory status of department chairmen has proven to be one of the 
most t)crsistent problems facing the Board since its assertion of jurisdiction over 
colleges and universities. It has been raised in a high percentage of the cases 
brought before us and has yielded what appears— at least on the surface — to be 
somewhat inconsistent decisions. I might just point out in the Board*s defense, 
however, that many of the apparent inconsistencies in our decisions are the 
result of s|)ecitlc evidence offered by the parties in various cases in support of 
their position as to inclusion or exclusion of the department chairmen in the 
unit. 

In the tlnal analysis. I suspect the crux of the problem here lies in the fact that 
the structure of most universities is sueh that the determination of supervisory 
status of department chairmen frequently hinges on factual findings largely 
derived from subjective rather than objective considerations. By this I mean that 
at few. if any. universities do department chairmen have the authority, on their 
own, to directly hire, suspend, promote, or discharge full-time faculty members 
in their departments. If they had such direct authority, it would be possible to 

&5lri.^ i t setf. i\^m). cited in Kahn. "The NLRB and Higher Education; The Failure of 
Puiuymaktng Through Adjudicatiun." 21 UCIA L Rev. 63, at n. 224 (1973). 

' AVi*. 4\j?.. Fordham Vnivenity. supra note 6. at 140; University of Detmit, 193 
NLKB 5t^. n. 1 U^**}}; Manhattan College, supra note6. at n. 3. 

'\See, e.g.. Adelphi University, supra note 6, at 644-6S5 (Director of the Instructional 
Malta Center). 

•AVf. e.f{., ''he Catholtc Umversitv of America. 201 NLRB No. 145. slip op. pp. 8-10 
ll9M); Umversity ot San tram isco. 207 NLRB No. 15. slip op. p. 5(1973). 
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(.'stabtish Omv supcrvisi>ry status tlirough a ivlativcly objective analysis, 

la virtually all wascs, h*mvvvr, the university is structured su that actions ol' 
department chairmen relative to personnel matters take the form of recom- 
niendattons to a dean, academic vice president, or other high otVicial who makes 
the tinal decision. I he recommendations of the chairmen may or may not be 
tulhmed. Acct»rdini5ly, the presence supervisory status almost invariably 
turns upon the "ettectively to recommend" language in the statutory definition 
ot supervisor. Only it the recommendations of a particular chairman arc 
deemed to he ' Vtfective"" will he be considered a supervisor. Unfortunately, the 
determination of at precisely \^hat point one's recommendations become 
"effective" is a very subjective determination; and if history is any guide, to the 
extent that subjective considerations are u factor in reaching a conclusion in 
each case, there are bound to U* apparent inconsistencies— in the results if hot 
in the anatysLs— of our decisions. 

I he suj)er\ isory status of department chairmen can perhaps best be discussed 
in terms ot two basic miutels. In the first model, department chairmen are 
viesved as agents of the administration within the department, while the 
second imnlel tliey are viewed as agents of the department faculty in their rela- 
tionship with the rest of the university. 

I he chairman in the first moile! assumes a role analogous to that of a **first- 
line su|H?rvisor" or •^foreman" in an industrial setting. He is charged with the 
respiuisibility for implementing institutional policies within the department 
regarding such matters as budgets, faculty appointments, and teaching and 
research assignments. The Board's initial university cases indicate that this was 
the then accepted model. In C W. Posi. for example, the Board found that 
department chairmen were supervisors because they made "effective recom* 
ntendations as to the hiring and change of status of faculty members and other 
employees,"'" while in Adelpbi t/wVmir>'. their supervisory status was 
predicated uinni authority to effectively recommend the allocation of merit 
increases." Likewise, in Syracusi* Umversuy. a more recent case, department 
chairmen were found to be supervisors because they could ••make etYecttve 
recommendations as to the hiring and change of status of faculty members and . 
. . exercise substantial control over the day-to-day operations of their respective 
departments including assignments and monetary benefits and allowances/'^' 
Frequently, supervisory status may also hinge upon a chairman s supervision of 
teaching avslstants. adjunct faculty, and department clericals. 

While the first model coincides with my view as to the realities at some 
universities and tolfeges. it appears that a majority of my colleagues are much 
nu>re likely ti> adopt the second nunlel in which department chairmen are 
viewiHl as agents of the faculty in their departme us. rather than as agents of the 
administration. Instead of assuming the position of "first-line supervisor** or 
••foreman." this model views a chairman's role as bmng analogous to that of a 

• *( * W. Pmi C enter of L im^ Island Uniivrsity, supra note 6. at %6. 
' AJelphi ( 'nivmin. supra note d. at 642, 

''Svnii'use I mverstty. 2i)4 NLRB No. 85. slip op. p. 5 U973); See also Fairleigh 
Ihekinsfm, supra MXt 3. at slip op. p. 8. 
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'Shop steward." typically, the chairman is either elected by the faculty or 
uppiMiited by the administration following faculty consultationi ts limited to 
very routine management of departmental affaini* and serves as the depart* 
nterttS repre<ientative in univeniity functions. The most important feature of this 
nuHiei. however, is that all but the most routine departmental decisions and 
rewutnnicndations are based upon full faculty vote. Again, it is the presence of 
the siiaalted "shared" or ••collegial" deciston-making process which deprives 
department chairmen of their ability to make effective recommendations as in* 
divtduals. and thus deprives them of their supervisory status. 

in f orUham University, a panel majority, over my dissent, included depart- 
ment chairmen in the unit because, in their opinion, recommendations of *he 
chairmen ^ere made only after full consultation with the faculty, and such a 
structure ot collegiality prevented the kind of ''fully vested authority which we 
require for a finding of true supervisory status.*''* Similarly, in University of 
Detroit, again over my dissent, a panel majority found that while department 
chairmen made recommendations of their own apart from those of the faculty, 
such individual recommendati(»ns were only one of several considered by the 
administration in making a decision. Accordingly, the department chairmen 
were denied superviiiory statu«i because their individual recommendations could 
tuit be deemed "effective.""'* While the record in Detroit did not disclose 
whether the individual recommendations of the chairmen were accorded any 
greater weight by the administration than others which it received, in situations 
whciC such has been established, the Board has been inclined to view such 
— deference as a function of experience and knowledge rather than an indication 
of supt»rvisor> status. 

- In the recent case of Rmary Hill Collefie,*^ a Board panel made clear their 
opinion that as a general rule department chairmen are not supervisors. The 
Ciillege in that case argued that the contrasts between an educational setting 
and the tvpical industrial setting, plus the dissimilarities t>etween organizational 
structures at ditTerent colleges, justified Board establishment of specific criteria 
with which to measure the etYect which varying roles of faculty members and 
stuilents have upon the supervisory status of department heads. In declining to 
establish such criteria, the panel stated, **(We] are not persuaded . . . that fac- 
ulty department heads gepierally have or exercise supervisory authority as it is 
defuied in the Act/"^*l'he panel then elected to include the department chair- 
men in the unit, observing that their recommendations regarding personnel 
matters were made ""on a coliegial basis in consultation with fellow faculty 
members or through special committees.'''* 

^ '/ofiiAam Umvemty, supra mite 6. at n, 13, 
-rnvmin ii/ /)«'/rr>f/. supra note 17. at 5Wi. 

VViv. ♦' v . f'ordham t 'mversity. 5£i/)ra note 6. at 138; Tuscuium Collef^e. 199NLRB 
No h. Nhpop. pp. >f>(l^^2). 

*«o,un HiUCutie^e. 202NLRBNo. IhS(l97.1). 

/«/. at v)tp op. p. .V 

VJ. at slip op p. H. 
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As noted, 1 dLsseittiHi in tmth Fwdham and betruit because 1 felt the record 
ill each caM? MiptMirted a ttiiding of sut>cfvisory status. In addition* I did not 
participate in Hosary Hilt Cotiene and do tiot agree with the result. Howevert it 
a^i^ear^ that a majority ot my colleagues consider department chairmen at most 
institutions to be employees rather than supervisors, and thus will require those 
who seek their exclusion to otier extensive evidence that the chairmen actually 
exercise supervisory responsibilities. 

4« Part'Tlme Fieult; Members 

In addition to problems createtl by the suf>ervisory exclusion » a second major 
area which has proven to be particularly troublesome in many university eases 
concerns the appropriateness ot including part*time faculty members with their 
futl'time colleagues in a single bargaining unit. It is also an area in which in- 
creased Board exposure to the rather unique problems associated with collective 
bargaining in educational institutions led a majority of the BoanI to review, 
rewonsidt'f*. and then reverse i^s initial position. 

I he Board originally held hat absent a stipulation to exclude, regular part* 
time faculty memlH.'rs were to be included in the same bargaining unit with the 
full time faculty. We reasoned that since part-time faculty members piissessed 
the same educational quatiikations and were engaged in the same teaching 
function as the full*time faculty, a communhy of interest was thereby created 
which justified grouping all faculty members into a single bargaining unit,'* In 
addition to being consistent with our practice in private industry, this test of< 
fered the further ^utvantage of being relatively e^'^sy to measure and apply. 

A majority of the Board, however— myself included — subsequently deter- 
mined that the original test also ignored many of the more subtle issues 
regarding the extent Co which part and full-time faculty members do not share a 
community of interest over such matters as compensation, working conditions, 
and university gi>vernance~subjects which would normally lie at the core of any 
system ot collective bargaining. 

Acc(^rdingly. by a vote of 3 to 2, the Board in New York University reversed 
precedent and for the Isrst time excluded all adjunct profess<irs and part-time 
faculty memKTs not employed in •'tenure track'* positions.*** In support of its 
pmttion. the majority discussed a number of crucial areas in which a mutuality 
of interest hetwven pan and fuil*ttme faculty members was noticably absent. In 
terms ot compensation, for example, since part-time faculty members received 
no fringe benefits and only a nuxlest sum in the nature of an honorarium for 
their teaching efforts, it was obvious that the part-timers, unlike the full-time 
tacutty, Uuiked beyond the University for their primary source of income. In 
terms oi University governance, part-time faculty members were ineligible to 
fnirtivipate in either the University Senate or Faculty Council and were given no 
viiice in determining departmental or institutional policies. In addition, part* 
tune faculty memlHrrs could not acquire tenure, taught only a few hours each 

•**( * \V Ptt%t ( V#in'r of Lonu hland Vniversitv. supra n<ite 6. at Wb; Vniversitv of 
Sr^% Haven. \'n)Sl.HUVHil<^^U t'm\er%in of l)emiit. supmniH^ * 

' r'i^k I m^enuy. wpra m>te (i. at slip op. p. 9. 
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vii'vk. anU wvrc not gi^eii fvspotiMbilitics b4>*vuml teaching. 

\l\ thvsi' tiiwturs ted the majiirtly to conclude Itiat the relationship which New 
York rniversttv nmintutned with its part^Unie iacuhy was es^ientialty transient 
m nature, and therefore hindamentaiiy diti'erent Iruin the relationship which it 
enjoyed with the tuil tinte faculty. Accordini^ly. it was determined that con- 
tinued mclusiim of part and tuil^time faculty members in the same unit did not 
reailv coincide with the realities surrounding the circumstances within which 
coilectt^e bargaining should take place, and could therefore only serve to 
impede elective negotiations. 

t nuiiUi add parenthetically at this point, that 1 do not view the Board's 
reversal on the part-time issue as being a sign of weaktiess either in the NLUU in 
paftuuiar. or in the administrative process in general. Indeed. I believe exactly 
the ttppiisite to Ik* true. As Mr. Justice White remarked recently whh reference 
to the Board. *'{o}ne of the signal attributes of the administrative process ts 
llestbtiity in reconsidering and reforming of policy. When increased exposure 
to siime of the special problems asMnriated with the determination of ap- 
pri>priale faculty bargaining units eonvinccil a majority of the Board that not alt 
of Its industri^d unit principles were transferable to academic institutions, 
Board policy was revised accordingly. 1'o me, this is a clear sign of responsive* 
ness and vitahly in the administrative process—not an indication of weakness. 

S« iiuppurl Pcrainnd 

. As indicated earlier. Bi>ard policy acquires that all members of the profes- 
sional staff who perform supportive activities clearly associated with the educa* 
tutnal priK'ess be included in faculty bargaining units. The range of job 
clavsiticattons failing withm this category is broad. 

tn ristiUtng unit placement disputes with respect to support {K*rsonneK the 
Biiard usually foiuses on three issues: (t) are they professionals. (2) are their 
activities ctonety reiat»*d to teaching* and 0) do they share a community of 
interest with the full-time faculty? While an affirmative answer to all three 
questions is required for unit inclusion. Board opinions tend to concentrate 
primardy u|H>n the tirst issue— are they professionals?*' In each case, the 
Board strives t4^ avoid diluting traditional '^faculty** interests by including 
ancillar> ti>mteaching sup}H)rt personnel whcHie training, job functions, and 

' 1 uses issued subsequent t4>,\Vu- York Unhmily have continued to exclude parttime 
tawiiUv members f'aift^i^h Ditkmsun. supra note \ at slip op. p. 8; UniversUy o/San 
{''ram tsx'tK supra note H. at slip op. p. 4. 

.V /. H O. V. Suvmr Mamfuituring Co.. ^4 S. Ct. 495. SOS (1973) (dissenting 

ttptnuitu. 

Sevtum 2i\2) of the .Act. 29 IVS.C. §152(12). defines the term "professional" as 
tottu^s tl2> Ihc term ''profevsional employee*' means*— (a) any employee engaged in 
^i^rk <o prcilomttid.itU mtellectual and varied in character as opposed to routine mcntst. 
nijnudl. mewhatiKMi. ur phsslcal uork; ui) involving the consistent exercise of discretion 
ami m^ement in it% performance: (tti) of such a character that the output produced or the 
resuit avvi«inpUshed canruit he standardized in relation to a given period of time; (iv)re* 
^ulrt^t{ kmn^ ledge of an <)dvanced type in a field of science or learning customarily ac* 
ijuirvti bv a pri>Umgeil course i^f soecialt/ed intellectual instruction and study in an insti* 
tutu>ri ivt hii^her ieamtng ur a mispitaK as distinguished from a general academic 
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tilU'rest are fusidanieiitatly diHcrvtit Irum thuw ut'th^; iuU-tinii- fawutcy. 

(a) Librariaii«» 

A tiutnbvf i>t €a%^s in this area have focu^icd upon the unit ptaci'nii^tit ot 
tibrariaa%. t he thr^fihold question is whether or not they quahfy as '*protes* 
sional employees" under tfie Act— is their job predominantly inteileetual and 
varied in character; does it involve the consistent exercise ot discretion and 
judgment; and, does it require advanced kntM ledge customarily attained 
thruuii;h a "prolonge^l vourse ot specialized intellectual instruction and study in 
an institution ot higher learning. . . /'? 

in t\ VV. Past, the librarians were held to be professionals because they all 
possessed masters degrees in library science and utilized advanced training in a 
speciahmt tkld in their work. Ihe Board further found that librarians had 
academic ranking, were entitled to ail benefits accorded faculty members of 
equal rank, save tenure and sabbatical leave, p«irticipated in f;icutty meetings, 
and worked closely with both facuUy and students in the use of library faeiltties. 
On this basis, the Board concluded that librarians were indeed engaged in u 
function closely related to teaching and enjoyed a substantial community of 
interest with the full-time faculty. Accordingly, librarians were included in the 
unit/* In cases subsequent to CW. Posi, librarians have been included in 
laculiy units whenever their status as professionals has been established* and 
they are not deemed to be supervisors over library staff. 

(b) l eaching Assistants and Research Associates 

Unit placement of teaching a!^sistants is also frequently disputed because 
their teaching responsibilities provide iheni with a professional community of 
interest with the t.'.uliy. I'o date, the Board has excluded teaching assistants 
from faculty units on the theory that they are primarily students, and since their 
teaching functiinis supplement their academic program, they do not really share 
an merall Ciunniunity of interest with the faculty. In Advlphi Uniwrsity, for 
example, a Board panel concluded that teaching assistants should not be in- 
cluded III the faculty unit. I he record established thai they did not have faculty 
rank and did not participate in faculty meetings. Their employment was 
contingent uprni continued student status, they were not eligible for tenure, and 
they did not share in university -sponsored fringe benetits, save insurance.)^ 
Many ol the same ctmsiderations which prompted the Board to exclude part- 

educaiion or frtmi an apprenticeship or frtw training in the performance of routine 
mental, manual, or phssical pri^esHes; i>r (b) any emnluyet;, who 0) ha<i completed the 
enur>es ot spvvuli/ed uucllcvtual instruction ami study desvribed in clause (iv) of para* 
graph KA\, and \\\) is pertiirming related wt>rk under the supersision of a professional 
person to quality himsvtt ti> become a prtitcssional employee as detined in paragraph (a). 

' W pust Center ot Lon^ htand U^mvrsity. supra U. at 90fj; /tcciifJ. Tuskw 
tumOtlU'iie. supramnt: 25. at sUp«>p. pp. 13-14. 

• W Ptni Center of hmn Island Cniversiiy. supra note 6, at W6. 

"^hnrdham Vmwrsity, supra n%%tc h. at I.W; Ht^ida Southern Ihmersitw supra note 
4. at i^s^. luMutum I'mvenitw iupra note 25, at slip op. pp. l3-t4: The Catholic 
t nm rutx of AmertK-a, supra note W. at slip op. p. 8; Mnv York Vniversitw supra note 
ti. at shp t»p p 13. L'm\entt\ of San fram isiiK supra note 19, at slip op. pp. 5-6. 

' Adetpht Cm%er%$t\. tupra note <>. at li4<K 
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film? taculty na*fi)bcr^ truin the utiit in AViv York Univemty aru equally ap- 
pliwahtc tu the unit es^wlusiuii ut teaching a$iM<itant<>. 

SUM m%tttuttons draw a wlear distinetiim between teaching assistants on the 
one hand, and individuals employed in dassitkations such as research 
ass«»ctates on the other. I he latter are trequentty retained by a university tor the 
purpDHc o! '.Mi«a«ing in full tinie research, and thus are given no teaching 
resiHiuMbihiies. Unlike teaching assistants, these individuals normally have 
lawults rank, are eligible tor tenure, and share in the university's fringe betietit 
programs. Consequently, there exists a substantial basis tor concluding that 
thev enjoy a genuine community of interest with the taculty. Add to this the 
tntcUectuat character ot a research asstwiate's duties, and it becomes apparent 
wh> the Board has tound such individuals to l>e professional employees ap» 
propriately includable in the same unit with the tulNtinie faculty,'* 

While librarians, teaching assistants, and research associates constitute only 
a tew ot the numerous suppi>rtive positions whose placenient in a faculty bar- 
ganong unit has been disputed before the Board, those three dassitkations 
neu-rthelevs t>pif> the problems whkh have been raised in this area, and 
highlight the nature of the Board's response to date. My own suspicion is that 
future cases wilt cimtinue to fix'us primarily upon the disputed individual's 
status as a prt>fessional employee, and in this analysis the intellectual character 
of his duties will Ihj determinative. 

6* 1 hif Pfoblem uf Unit Fragmcntatkm 

the final problem I intend to discuss with you today is that of unit fragtnen- 
tation— the awarding of separate bargaining units to separate groups of em- 
ployees witliin a university. It is a problem which lurks behind each and every 
unit iieterniinattiui, and one which, if mX carefully controlled, could result in 
such a proliferatiiMi i>f bargaining units that effective negotiations at any level 
wuukt bediftkult to attain. 

In discuvsing unu scope earlier. I commented that the parties had stipulated 
in ni«»st cases thai cither a campus*wideor university*wide unit was appropriate. 
I he principal exception thus far has been the requests by law schoiil faculties 
tor separate representation. 'I tie Board s approach in dealing with such 
requests— as in all cases where fragtnentation is a consideration— has been to 
*leeide whetfier the ditfeaMiees Inrtween the two groups of employees in terms of 
tlieir conditions of employment are sosignitkant that inclusion in a single unit 

**c* i* Post Cvmer of I an^ hlaml Vnivenity. supra note b. at Wti.W7; l-'hrida 
Southk*rn I mwrstn. aupra note 4, at H*)0. 

*SV#* (' Vir' Ce9uer of Um^ Island l!ni\vnit\\ supm note b. where guidance 
vi>un\elti>f> vfcere tncfuded i>n the basts of the Board's finding that thev "are a*quired to 
huu- jd^anced knowledge and are pert«>rining the intellectual and varied funetions con- 
feitipbted in the detiiinion of professional employees. . . ' (189 NLRB hut ad- 
missions jnd aeademu cotinselUirs were excluded because they "are not requiretl to have 
knovfckit^c ot .in advanced type and are not perforniingthe inteltcciual and varied tasks, 
cotifvniplated in Section 2\\\) \sw\ of the Act." (/</.); See iitsn, Manhattan Cntle^e. 
\upra note .0 Mi. ^*here n4»nie;whing athletic coaches were included in the faeuttv unit 
as protisstonals bei'ause all had avademie decrees and were engaged in "teaching 
phvsual and mental skiUs. utilizing edueationally acquta*d kniiwlcdge oi llleir 
spt-vuttv 
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% oil ill (irt*4:tuitc ini'aniiigtui bargutnittg. In situatioiis whurc <^uch cuntlicts arc 
pratk*a*ii. tragiiientalioti K deemed to be ju^itiftcd^ 

AppltvatUMi ot ttus aiiat>sw lo requests tor separate law school units has 
resulted thus far in the granting ot such requests/" tn in> opinion, many \mh 
tessumal schools— irvcluding law schools— i)ccupy a somewhat unique position 
at mi»st educational institutions* For example, taw schools are frequently 
required to operate in accordance with regulations pertaining to such matters as 
course load, course content, hours of instruction, and so forth, imposed not by 
the universitv hut by the courts or the legal profession itself. As for taw school 
liUulties. the Board considers taw professors to be tnenibers of two professions 
siinultaneiuisly— the teaching profession and the legal profession. Consistent 
with this dual membership, a law professor's intellectual interests in many 
respects may well be more closely aligned with those of practicing attorneys than 
with (acuity colleagues. In addition, law sctuH)ls more so than most other 
svtnn>ts. are generally run as semi«inde|)endent enclaves in which student and 
tacult\ exchanges with the retnainder of the university are the exception rather 
than the rule. 

rt>ese cimsiderations have prompted the Hoard to conclude that the intea*sts 
ot a university \ law faculty and noniaw faculty are suft*cientty divergent so as to 
justify fragmentation in situations where separate law school units have been 
siuight.'^ I:< addition, the Board has provided law professors with the widest 
povstble latitude in preserv ing their various professional interests by conducting 
elections in which they have the option of choosing combined representation 
with the entire faculty, separate law school representation* or separate non- 
representation.*' 

I {x*rsi)nallv agree with the Board's conclusion that unit fragmentation is 
justified in the ease of law schoifls. I agree further with the observations made in 
f onihum Umvemty^' and Synuuse Ufiiversity** that the principles regarding 
separate units and election pr(Kedures developed for taw schools may well be 
equally applicable to other pr4)fessional schools and disciplines requiring 
graduate work in preparation for a speeiali/ed area of endeavor.^^ I am con- 
vinced, however, that unit fragmentation in our colleges and universities must 
run K' expanded beyond this relatively narrow category* for to do so would 

*'f nnlham Cnnentiy. su/)fu note f). at 136-1.17: The Catholic University of Aff^i'wa, 
\uprii nute d\ slip op. pp. 3-4; Syracuse University^ supra note 22. at slip op. pp. 7* 
1 1 . .Vt^ Yftrk I'mversity, supra note 5. at &lip op. pp. ^«8. 

* It \s clear, however, that a law faculty need not necessarily be represented separately 
afiii wan be )4Mnc<] in a sin^^le unit with their noniaw school faculty colleagues. University 
ttfDetrtnt, supra P. 

*'S\nii'use Ufuversux. supra note 22. at slip op. pp. 5*10; Ne^' York University, supra 
m»ic ti, M shpop. pp. '*-H. 

* hfrdkam I ntversitv. supra note b. at n. II. 
*\V*ni4K.«f I'mversity. supra note 22. at slip op. p. 9. 

*'tn bairleiiih Dickinson University, supra note 3. at Uip op. p. 10. forexample* the 
HiMrd cunctudcd that there was a sufficient factual hdsis upon wrhich to eiitablish a 
st*parate i^nit tor the faculty of the dental school, but refused to do so in the absence of a 
luN^r organi/ation seeking to represent them separately. 
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almost c^rtaitit> mutt iiiexcessrvu unit prottt^ratioti. 

I'ntortunatcly, a step in this very dirvctiun appears to have been taken, over 
tny tUs'^ent. in Ciaremont Umverstiy Cenier. ••There* a Board patiel directed an 
electiuf) in a unit Imiiied to prote^<itonai and clerical employees who were em- 
pinycii in the University's library system. The majority i'ouml that these tndivtd* 
uals citnstitutcd a homogeneous group ol cmpli>yees who sharol a ilosc commu- 
nity i)t mterest. In my opinion, isolating professional librarians from other pro* 
fessfonals at the University, and segregating library clericals from other clericals 
who receive the same benefits and who {wrforiu tike work under similar con* 
dittons. the panel majority unnecessarily fragmented the University's pro* 
tcssiimal and clerical staffs along departmental lines. 

While the Claremont University CV^i/cr case did not involve a bargaining unit 
composed oi faculty members, its rationale, it seems to me, is clearly trans* 
ferable^ and could be utilized as justiricatiim for the appropriateness of nearly 
any departmental bargaining unit, faculty or otherwise. Whether the Board will 
ciintinue to approve less than university-wide bargaining units is still an un* 
answered questiiui. The issue is certain to be raised with increasing fa^quency in 
the tuture. and to the extent that the principles enunciated in Clanwunt 
Ihuversity (Vfi/^r are given an expansive appticationi the result, in my opinion, 
wtit be ti> engender divistveness and instability in academic collective bargain* 
"tg 

IlL Conclusion 

t have discussed ttntay a few of the major problem areas encountered by the 
Hoard in its efforts to establish a body of law which can t)e applied in estab* 
iishing appropriate bargaining units for our college and university faculties. 
White u IS true that the determination of bargaining units constitutes only an 
initial step in the process of developing a meaningful coilective*bargaining 
relationship, in many respects it is the most important step because it estab- 
lishes the basic framewiirk within whicli the bargaining relationship must 
mature. Keati/ing the importance of determining units which correspond to the 
realities within which bargaining is to4H:cur, the Board has proceeded— and will 
CiUitinue to pnicecd— very cautiiuisly. 

0%\ some ivsues. the current Board Members appear to be in aMattve 
agreement . Ilie collective status of faculty members as employees rather than as 
Mipervisi>rs. managerial employees, or independent contractors is one example; 
the usual appropriateness of separate units for law school faculties is perhaps 
another. On i :her issues, the Board is either split on the law — the exclusion of 
part time enipt«>>ees. for example — or the a*suh is dependent upon the par* 
ticular facts in each case — the supenisory status of department chairmen. 
Firullv. there are simie issues — the prime example being the circumstances 
umicr which less than overall units wilt be approved — in which a general Board 
direction is not yet evident. 

I susiKct that in the final analysts there are as many ideas as to how the 

'\ lur^muniVm\ersity Center mNLKBNo. 121 1 1972). 
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detaiK ot \\\\% iifiia shouM be vharttnl Uii'fi' are members on the Board* At thb 
stage. 1 pus&e^s neither the t^erveptioti ttor the inclinatiuii to predict how the law 
in this area is Hkety to evolve. Ot one thing I am certain, however, the bargain* 
tng umt^ reflected in future NLKB faculty decisions will represent our ver>' best 
etUirts at striking a balance between the legitimate claims of faculty members 
fur a more meaningful voice in determining their working conditions^ and the 
necessity for preserving in our colleges and universities the ability to perform 
their educational functions. 
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Colltgiality and Collective Bargaining: ^ 
They Belong Together 

ibvCAiiSAii Nah.i:^, 

AssisiUHt Vice Chancellor fur Employee Relations, State University of Nete 
York 

Programs such as tttesv are iu>t without their surprises, and I am abimt to 
spring the first one on you. When these tablets were assigned to us as the 
luuiterator pointed out, Larry Uelueia and 1 were heavily involved in eoltective 
negotiations over the success or agreement to the first three year contract 
between State University ot New York and its faculty union* Alter a lot of 
mutual worry ing over the content of our talk we gradually came to the eon* 
elusion that we were on the wrong side of the issue. So we've agreed in advance 
of this presentation to switch topics. I am going to talk about how Collegiality 
and Collective Bargaining belonging together and Larry, I believe, is going to be 
talking on the other side of the issue. 

I delved back into a Chemistry course that I took at one time in an effort to 
have the titles of our respective talks mon; closely scanned and my chemistry 
background reminds me that oil and water do mix with the addition of a little 
S4iap. I hope that what 1 am about to do will dean up a bit the confusion and, 
{Hrrhaps. make clearer the differences thai may exist between us. 

I hiive of yoti who were fortunate enough to attend last years* First Annual 
Conference heard what, in my opinion, was an excellent exposition of this topic 
given by Ponatd Wollett. Professor of Law at the University of California at 
Davis. It is reprinted in the Proceedings of the First Annual Conference and 1 
would C4imntend that article to each and everyone of you Itecause 1 think it is a 
very thoughtful and deliberate presentation. In true academic tradition, without 
any advance warning, I am going to take off on some of the things that he says 
in that article in attempt to giv^ you a different perspective. 1 won*t restrict my 
remarks to VVollett's presentation, but I think that such an etTective presenta- 
. lion deserves at least a hearing on the other side. His topic was entitled 
'^Historical Development of Faculty Collective Bargaining and Current Extent**, 
but w tth a characteristic penchant for going directly to the heart of the issue he 
devoted le bulk of his time and all of his argument to what, in my opinion, was 
a more appropriate and central issue. That is, Self-Governance and Collective 
Bargaining. Can they co*cxist? His conclusion is unequiviKally that they 
cannot. I disagree with that thesis. I propose that those elements which are 
essential to ttie success of our institutions of higher education and which dis- 
tinguish our institutions of higher education frimi elementary and secondary 
schuiils. a virtually self-polictng, scif«evaluating, seif-tenuring« and self-moti- 
vating professoriate with the freedom to pursue knowledge for its own sake and 
for the sake of imparting it to future generations, are more threatened by eollec- 
live bargaining's seductive siren call of self«determination, dignity, and power 
than any challenge from outside those marbli^ed structures. 
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Ut nw clarity tiiy thcflils fur a moiuatit befurc I attctnpt to prifs^'nt its prwts. 
In my (mn obsmation K-12 teui'tim. in the U%st tun years, forswore some of 
their most signifieant benefits when they adopted eotleelive bargaining as the 
e»^-lysivi; miMh^Kl for dealing with administrators, school boards, and the 
pubiie. Protessionai dialogue such as it had existed is not very much dependent 
u\m\ contractually cK^ated iabor*management committees with carefully de- 
lineated agendas whose membership deliberately coincides with the internal 
political pa*ssure groups within union nieintiership. Further, and every bit is 
important. I think the output of those committees is carefully relegated to 
recommendations to the unton and to management. Any political milage to be 
garnered from their implementation is enjoywHt by the organization and by the 
institution across the bargaining table. 1 hat 4ild collective bargaining maxim, 
you don't give away wliat you can sell, demonstrates its applicability here. 
Further, and I hope of ga*ater enathema to the teacher*scholar. neither the 
union nor management can allow such comn:ittees to develop recommendatitms 
however meritorious which will box in the principal at the bargaining table. 
Hach party may desire or even require important trade«offs before i^. concedes a 
point. In other wiirds, the parties can't allow committees such as these to 
develop a head of steam that w ill box them tn at the bargaining table. 

One more e^iampte that I hope will servw* lo illustrate the point. In my own 
school district there are about IbS elementary and secondary teachers. As a 
parent, and in fairly regular contact with other parents, I've heard many 
complaints about wasted resources, unnecessary and irrelevant porgrams, and 
the impression that our school district is in need of a more efficient or perhaps a 
better disciplined management. At the same time I became aware of a petition 
that was circulated to the schi*ul board bearing the signatures of the 165 
teachers, both tenured and uiitenured. Ilie petitiim called for the removal of the 
incumbent superintendent. I believe that ten years ago such unanimity of pro- 
fessional opinion would probably have resulted in an immediate dismissal or. at 
the very least, a hasty resignation or retirement of the administrator involved. 
My schtHil board tem()eaHt. no doubt, by the heat and numbed by the rhetoric 
of adversarial collective bargaining with the teachers* union blithely dismissed 
the petition as another union tactic boardering. perhaps, on an unfair labor 
practice since it was an attempt by the union to influence management in the 
choice of its spokesman at the bargaining table. I wouldn't be surprised, as a 
mailer td fact, if the sch^ml board regarded that fietition as testimony as to the 
effectiveness, from a managerial point of view of the management spokesman in 
tuniing back ^hat v^ere the unnralistic. perhaps, or at least extreme, union 
demands. While those teachers have gained through collective bargaining or 
cttllective chiut the legal status to <and don*t forget I am a management a'pre- 
sentative) insult. caji>le. picket. b4>ycott. and articulate exaggerated criticisms 
about whai undoubteitly may be. in some cases, valid complaints, they have 
paid. I believe. tiHYdear a price. This is precisely my thesis. 

Tnless our educators regard collective bargaining to be what it is in our insti* 
tuttons ot higher etiucatton. at hfst. an arena where some, but by no means alt. 
issues are debated, argued, conipnmiised. traded^off. and in some fashion. 
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hopcfuttv molvudt thiiy ml\ havy tost propter itivotventcnt in prtfci^ty those 
m\i^s wltivtt separate tlieni trum their brothers and sisters in elcmentaiy and 
sevundary ciassroonis or who tabor on dreary assembly lines. 

Who b ManagcBient, Labor? 

I radttional collective bargaining systems presume two sides, labor and 
management. I think we need a seoreeard to decide who is labor and who is 
management. Let's take a look at that tor a moment. If we assume, as 1 think 
we have to in collective bargaining situations, that the faculty are employees, 
who. then are the employers? In state systems or in public systems is it the state 
K'cause the state furniiihed the dollars and the buildings? 1 don't think that's 
anymore an indication uf who management properly is then if you say that the 
state legislature is the employer of our judges because they furnish the salary 
dollars or the building in which the judges work. Is it the administration? Let's 
just take a look at the position of longevity of our administrators, and let me 
\av. b> the way, that 1 am drawing from my own observation, as I am a very 
careful reader ot the help wanted ads in th^ Chmnicle oj Higher Education, it 
seems to me the average positional life span of our administrators in higher 
education is only slightly longer than that of an artillery forward observer in 
combat time. l*xcept fiir collective bargaining, and I hope to show this later 
^hen campus presidents and the coterie of poliey«makers with whom the 
campus president may surround himself fail to satisfy the faculty and students* 
they don t seem to last very long. As a matter of fact, in the State University of 
New York system, (and in other systems as well, Kingman Brewster's statement 
at Yale as tew years back, in terms of the revaluation periocieally of the presi- 
dent comes to mind) local campus presidents are viewed as having five-year 
terms. l he> are subject to review. The State University of New York, for 
example, now tornially evaluates its presidents by means of evaluation com- 
mittees which include facuitv. staff, and students. To my thinking this merely 
formalizes the dc facti> system which had traditionally existed. Once the presi- 
dent or other administrator ceases to command the respect and support of the 
faculty I think his days are numbered. Contrast this with the life-time job 
vecurity ot a tenured tacuhy member who will probably be there 20 or 30 years. 

Ketumtng to Wottctt's article for a moment, we use the traditional indicators 
of management, recruitement, distribution of merit increases* effective recom- 
mendations with respect to the award or denial of tenure, promotions, work- 
loads, which coui^'s shall be taught when» and by whom. These are matters 
decided etfectively by the faculty in many cases not by the administration. I am 
not talking about who has the tmal say, 1 am talking about who has the real say. 
In traditional labor^managenient parlance, this makes thefaeulty-qua-faculty, 
management. In the private or those are the kinds of decisions which for the 
most part aa* exclusively managerial. Certainly, this means that many if not all 
senior faculty could be considered management. If we take a took at the tenure 
bulge that \«e are facing now, that large bulk of tenured faculty who received 
tenure during the haycyon days of higher education and are going to be with us 
hke the snake that swallowed the rabbit for a good long period of time, then the 
number of faculty who properly could be considered managerial U going to 
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ificrea%c. My queMiiin is. m 15 or 2U years, who's guitig tu left to sit on the 
other side ol the bargamiiig table? What about the institationai direction in 
mission* is it. in tact, the president or his cabinet who decides what the stan* 
dards lor graduation are going to be? Do they ciecide that foreign language, for 
enanipie. shall no longer be required for a Bachelor of Arts Degree? Do they 
establish standards for grading? In many ways the list is endless but the answer 
in each case I think is virtually the same, lite faculty-quu-faculty makes the 
etteciise determinations. Now . Don VVollett faces this issue and concludes, and 
I ant going tu quote at some length: 

It any faculty member has substantial res|Hmsibility on behalf of manage* 
men! to regularly participate in the performance of all or most of the 
lolloviing functions, employ, prontote. transfer, suspend, discharge, or 
ajudti.-ate grievances, recruitment, award merit increases, award or deny 
tenure, advance faculty at the tenure ladder, promotions, if the exercise of 
such res(MMisibility is not merely of a routine nature but requires the 
e^ivrcise ot independent judgment, then he is part of management. I1tus, 
manv memlnrrs of the establishment faculty may tind tliemselves on the 
management side of the bargaining table if the self*governance structure 
survives collective bargaining. 

t he capsule frtmi Don VVollett conchides that collective bargaiiting amounts to 
a turning away from collegiality and seif*govemanee and a moving tciward an 
adversertal system s^hich recogni ses as a central fact of life in the academy that 
there are those \%ho manage and those who are managed. There are employers 
and employees. I he central questiim I would ask is who will be left on the labor 
side ot the table? 1'he junior, untenured faeultv tn>rrowing an elitist phrase from 
m> lacuitv colleague? J'he unproven faculty? By this exposition that is precisely 
who ill be tett. 

On the management side, again using this criteria, smuggly wilt sit the Board 
ot Irustees. any applicable elected governor, legislature, county executive, or 
counts ICKisiaiure; along with vice-presidents, deans, directors, division 
i'hairmen. and department chainnen, senior tenured faculty and all those who 
sit on personnel, tenua*. promotion, evaluation and curriculum committees. 
Where is the future in the sense of that kind of system? Where is the parity of 
poucr u|)on which collective bargaining rests? One more point, much but all of 
this reductiii ad absurdum rests upon the premise that principles learned from 
our Htditstrial sector and 4 or S years in the public sector have taught us that we 
musY ilivtde all this gall \mo two parts, labor and management. They are intrin* 
sicalU. inherentiv. and ttnalterabty opposed. What rule. law. or immutable 
pruu'tple savs that this must be the order of things? One would hope that we 
ctmtd learn trim} the mistakes of the past and htq)efully not repeat them. In my 
optnion. the smgle mtist imiMirtant diflerence between all other collective l>ar* 
gantmg expeftcnce and higher education is preci^4*ty what makes the industrial 
sector ternitnoK«g> anaclironistic. 

f here is no clear delineation between management and labor* Issues, which 
at Cicneral Mi^tors are unequivivally managerial prerogatives functiim most 
ettecttveb tn the universttv context of shared authority. Before this is all 
dismissed as pie in the skv. let's take a took at faculty governance* Admittedly 
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thcf u arc as many nuHieU there are practitioners. The saniei of course, can be 
said tur viriitall) ait fields of human activity. It is also apparent that models 
ejitst t%hich do nut approximate perfection but for purposes of this discussion, 
let me describe a lew areas covered by many governance structures and ask you 
to apply them against the dichotomy of management and labor. Evaluation, 
adiiiiitsiuns pultcies, curriculum, grading standard, promotion, development of 
departmental and campus budget, selection of department chairman, deans* 
recruitment, I maintain that faculty involvement in such decisions is essential to 
the health of an academic institution and to the prc^fessional hfe of the 
profess4>riat. I he weight given to faculty recommendations further is dependent 
ut the careful deliberation and the merits and validity of those recommenda- 
tions. When I hear the argunuMit made that decisions such as these, and again I 
quote from VVoilett's article, are managerial in the sense that they direct and 
control and sometimes terminate the on-the-job life of other persons,** the 
question ot who makes them is simply irrelevant in a collective bargaining 
structure. 

MaiJoriUrianlsm 

Collective bargaining is a system of representative government predicated 
upon the principle of majoritariantsm according to Wollett and candidly that 
makes me stutter. I believe colleges and universities are devoted to an opposite 
principle, the right of the individual faculty member against the majority 
es()ccially his right to assert his dilYerences. Placing the etTective decision- 
making authority in the hands of faculty colleagues is no guarantee, of course, 
that the decision in any particular case will be better than one reached by a dean 
ur an academic vice-president. But, I maintain that the fai*ulty establishment is 
accountable to itself and properly so, while administrators must answer not only 
to a grieved faculty member, but to students, alumni and to tax-payers. When 
we are talking about many of the kinds of issues 1 have outlined, I would put my 
nuiney on faculty who are responsible to themselves as professionals. As a 
member ot a profession myself, I wiiuld want my fellow professionals to decide 
these imfHirtant questions. If there is an academic profession at all, it must 
resist playing the numbers game, majoritarianism must be rejected. These 
dectsiiMis are far tiH) imp4>rtant to be decided by majority vote. The other major 
danger is that the faculty may well lost it's right to become involved in these 
deeisiims at all. Collective bargaining presumes two parties, labor and manage- 
ment each with the authority to act and commit its constituancy. Unless we alt 
desire to play a gatne of frustration where the management spokesman reaches 
a tentativ e agreement only to be over-ruled by a dean, vice-president, president, 
or governing board while as a parallel exercise a union spokesman seeks ratifi- 
cation first from the tenured faculty, then from the non«tenured, then from the 
female and minority members, then from the physical education faculty, et al., 
the decision priKress must be compressed in time and space at the bargaining 
table. Simie issues. I am afraid, when resolved at the bargaining table will 
emerge as the least common denominator, that is* a decision that would be least 
oftensive to all the participai ts. 
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Maiutgement Prerogativett 

What happens wh^tt a %tatQ or fedsrral labor board decider that rnanagtrmettt 
need not bargain over %onic ot thobi? Issues? There are managerial prerogatives 
and under coltevtive bargaining ground rules* these may be exeertsed 
unttateraliy by management. 1 am arguing that collective bargaining is 
necessarily bad. 1 hope what is coming through is the point that collective 
bargaining is one method ot decision-making, and problem resolution that 
ought to co-exist with others on our campuses. First* I think it is important in 
the early days ot collective bargaining where unions don't always enjoy total 
majority sup|)ort or majority membership on our campuses, that there be a no 
man's land where articles and issues can be discussed and debated without the 
threat ot winning or losing that collective bargaining seems to imply. Further, 
there are some issues peculiarly unsutted for absolution in the collective bargain- 
ing arena. Such issues tor example, that require lengthy debate and persuasion 
and careful base touching. I am talking now from my own experience in a multi- 
campus situation. S^ime issues have to be sold at each and every campus before 
they can t^e implemented completely and in good faith. To attempt to do this in 
the compression chamber of collective bargaining is foolishness. It raises ex* 
IK'ctations on the part of a tot of people which are never going to be borne out. 
Finally, some issues really do not divide themselves along classic labor-manage- 
ment line J. ^'ou can come up with as many examples of those kinds of issues as I 
can. but I point out thai if we claim that participants in the resolution of those 
kinds of issues labor on the one side, management on the other, and never the 
twain shall meet is no way to resolve those issues. Finally, it would seem to me 
that c«>ilective bargaining with its fro/en terms and conditions for the length of 
the contract, with each provision of the contract dependent as part of a system 
of trade offs upon every other issue lacks the desirable and necessaty nextbility 
to make modtticatiiins in midstream. 

Cunclusion 

Finally. 1 think that collective bargaining rather than government will last 
tintv S4> k>ng as the parties, union, management, and the faculty desire gover- 
name. Once the uniun sees goveniance as a device used by management to 
avtiid ctiming to grips w ith difficult problems or as a rival in the same sphere of 
activirv as the union only making fewer philosophical and financial demands on 
its C4inst!tuanctes« then union w ill be justified in launching an all-out attack. On 
the iUher hand, if management perceives governance as a faculty or union 
deviic u> achieve two bites at the apple, management wilt divert the important 
tssucs away from the giHernance structure to the bargaining table where, in the 
system of trade ofts. it may stand a better chance of getting what it needs. I 
din)*t bctte\e that Ci>llective bargaining is necessarily wrong or bad for higher 
etlucatti^n. indeed it may be one way to protect important institutional values 
and practices from temporary but strong outside pressure. It also may be the 
most effective way iif addressing issues such as salary and fringe benefits along 
with some tithers. The important point is that we do not leap prematuraly into 
the collective bargaining arena without first understanding the risks involved. 
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VVc nmsi make surv that \^v arv williitg to give up the valuable elettictits inherent 
HI tradittunat guvertiunee* As ttienibers ut a learned pruiessiun we all have a 
re5it)«>tisitnhty tur the iiMisequef»ces ol uur aetium. VVe hear a lot ot rhetoric 
about develi>ptng new approaches to pr4>btem«solvtng. We can observe the 
deveiupmenis in the private sector, and more recently, in etenientar) and secon- 
dar> educatum. U wc chose to follow that weU trmlden path, we are likely to 
reach the same end. 1. tor one. hope that like Robert Frost we will take the road 
less traveled by and maybe that w ill make all the diiierence. 



Collaglaiity and Collective Bareaiiiing: 
Oil and Water 



PmiUeni, UniteU Universiiy Professions 

tnitodmtory Remarks 

1 !iliall eotitliic my remarks in thi§ paper to the State University of New York 
atul mure speeitically to ItJi Professional Servii:es Neguiiating Unit. There are 
^^urreiitly approximately 14.20() academies and protessionah J* « »000 
aeadeftiivs. Xim professionals) in the unit. As an organization of professionals, 
ue arc pledged to the a*niovat of the artificial distinction between academics 
ami professionals by demanding due prcKCSs for all persons in the Professional 
Services Negotiations Unit. We are geographically dtspei!ied and we have 
IMied Universiiy Professiofis (UUH) Chapters at twenty*a-ven campuses. 
Ineiuded in the unit are four university centers; four health science centers; 
thinetMi tuur-year arts and sciences colleges: six two-year technical colleges; 
three speeials;£ed colleges and a budding college of Optometry, 

Our unit contains various and varied constituencies, who perceive collegtality 
and eoUcetive bargaining differently. It is important to point this out at the 
outset . Uecause of these perceived ditTerences. I want to offer the current detint* 
tton of coltegialtty and then my own definition. 

let me turn to the present definition of collegtality. It is an intra*universtty 
^lysteni by whieh faculty, and in some instances, professionals, may* in some 
tiieasurc. influence managerial (administrative) decisions on re*appointment. 
pnnnotion, tenure, and a host of other questions. Such concepts and vehicles as 
governance, consultation, peer judgment and shared authority are consistent 
with the term collegiality. 'in house" decisions with respect to personnel 
matters are made by a chief administrative officer on an hidividual, subsequent 
to conHuhatton and a judgment rendered by the individuaFs peei^ and lower 
level managers. Such decisions are final and are not reviewable or at least are 
not reversible by anyone outside the university system. This I call a closed 
decision system. 

My i>wn definition of collegiality is significantly difierent. An individual 
whether academic or professttnial is subject to an evaluation by peers at thede- 
t>annicntat level. Ihe department's chairman is considered a peer. If peer 
evaluation if favorable* the presumption is that the individual is re*appointed, 
tenurvd, promoted, etc. If peer evaluation is unfavorable, the opposite is pre* 

The chief administrative officer (campus president) has a choice of accepting 
or rejecting the results of peer evaluation. If he accepts the person is re- 
appointed, tenured, promoted, etc. If he rejects peer evaluation, it becomes in- 
cumbent upon him to give reasons for his decision. His decision, upsetting peer 
evaluation, may tHrvome the basis for a *'just cause** arbitration. I shall refer to 
just cause later in the paper. 

My thesis is that collegiality and collective bargaining are not an oil and water 
situation. Ilie present collegial system, specifically in regards to reappointment 
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aitd UMiure, attd in the absence oi eulteettve bargaining, may have wurkeil 
reasonably v^ett tit the past es|)eeialty tn the era oi expanding budgets. 1 must 
quattfv this siateiiieni to the cutent (hat the university attd health seieiiee centers 
have had a tonger history , mure sophistication, and probably more success iwith 
the cotlegtal system) than the tour, t\^o«year and specialized colleges. 

{ he present coilegtal system ot devisiuiiMiiakiHg— »and again, I want to zero in 
on re appointment and tenure— must be substantially moditied now that collec- 
tive bargaming is here and now that we are in a no«growth period tor state uni* 
versitv J4)b security tor professionals and academics is this union's number one 
priority. VVe can m> hmger countenance decistiinst which attect a person s tiveli* 
hiHMi and career, being made without accoutttability tor these vital decisions, 
Accountability tor titese decisions means that an additional dimensiun must be 
added to the c(»itegtat system. Ihis additional dtmensioit is accountability 
throuitli just cause binding arbitration. We stfitngly favor binding arbitration 
whenever a chief administrative otttcer itegates peer evaluation and a judgment 
is made by the union that the decision is unreasonable, arbitrary or capricious. 
I he very fact that a decision can be reversed thriuigh arbitration will force the 
dectsfori' maker to use discernible, defensible attd equitable criteria. We will be 
able wofisequcfitly to ini>ve from a closed system to an open system, if needed* to 
everv^nc's relief attd betiettt 

I want to dis|H)se at once of the argumetit that arbitrators do not have the 
c^perttu* to make judgments on academiv atid professional retention, if |K*ers 
have made a reasoited judgment that an individual should be retained and if the 
chief administrative ottker demurrs. then he must try to convince an arbitrator 
titat htH decisiiMi was fair. The resistance to the concept of binding arbitration is 
primardy a rationalization by those whodonot watit their decisions and plenary 
|H*wer vpiestiimed or rev crsedr 

FranitfHurk Of Analysis 

f ssi'ntially. I have taken a "half-way house" |H)sition. That is, 1 want to 
retain the ci^re elements of Ciitlegiality (cimsuhation, peer judgment, gover* 
nanve. shared attthority) in decision-making. However, and it is a very tm- 
P4»rtani tiuHldtcation. cidlective bargaining intrintuces a new institution, the 
union, mto the coUegial process. 

Our unton is mandated by law to bilaterally establish terms and conditions ot* 
etnptounent lor those we represent. We cannot allow decisions affecting a 
pirson'v tivelihtHHi atid career in the profession to rest solely on a system in 
which the chtct ,idministrator otlicers (campus presidents) and the chancellor 
have itcctsivc atut complete power without accountability. There nitist be ac* 
ctniiit.ibitity for dektstim-makifig. and in our vtew*« there is none under the 
present cidlcgial system. Wc call for an expatided system, which operates on the 
bastv prvmise that those who decide important matters must justify what they 
have iinne when pver judgment is reversed. If they cannot, the decision is 
reversed. 

li m.iv si'cm that 1 have placed those employees in the bargaining unit, who 
h.tvi* participated. ti>r ctampte, in the a**appointment prixredure of a colleague 
in an untenalde pivsttton. Alter all, ttie argument runs, they are wearing two 
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%er> different kinds of On the one hand, the peer evaluator h involved in 
the dewtiiun provess through the re^'ontnieniiations made. On the other hand, 
he hitn^eif may be aHet ted by thea» recMimmendations. 1 here Ls some sutetanee 
to the argumeni bui not nearly enough to either dismantle a process built pains* 
takingly over a long periinl ol time; or to ignore the intrusion ot a new« dynamic 
and uihi^ty legal institution into the collegia! system* 

I believe collegiality may very well be strengtheneci, not weakened, by collec- 
tive bargaining. Administrators (managers) are placed on notice that judgments 
whkh seek to reverse collegiat decisions must be based on given standards plus 
evidence that these standards were applied. I'he burden will be on them to 
demonstrate, it a decisi4>n reaches arbitration, that they acted reasonably and 
consistently in reaching the judgment they did. Currently there are tar too many 
instances in which academics and professionals lose their livelihood contrary to 
cottegial determination, and no one knows why. Some decisions are made in 
iwm'm No reasons may be given. No effective due process is available to the 
person who has lost his job. 

This aspect of the collegial system must end and I believe it will. If just cause 
binding arbitration is made part of the collegiat pnicess, as I believe it should* 
administrators will l^ecome better and more rational decision makers. This will 
benetit hi>th the University and the profession, and will open up the collegia} 
system to much needed reform. 



Summary and Contiuslons . 

in m> judgment collegial oil and collective bargaining water can co*exist. The 
traditional procedures should remain, but they need to be changed, muditied, 
and strengthened with the advent of collective bargaining. With the changes I 
have envisioned, true collegiality can ttnally take place. An individual will be 
cvaluatctt by his departmental peers, those who can best judge his performance 
aiul potential. Their recommendation carries significant weight with the 
campus president carrs ing the burden of proid* if he chooses to go against the 
recummendation. 1 hus through collective bargaining, we aa* in a position to 
foster true collegialitv. 

1 deliheratetv did not want t4> explore all substantive matters that will change. 
Instead. I limited myself in this pafKT to changes that must (K*cur in the area of 
job security. Particularly in these days of shrinking budgets and budget lines. 
pn>tesstonal aiui academic employees must be placed on a par with and brought 
into the mainstaMin ot rights enjoyed by millions of othei Americans. 
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The CUNY Grievance and Arbitration Experience: 
What Does It Teach About Collective Bargaining? 

^> Maukk C. Ui-.Niiwrt/ & 1 iioMAs M. Mannix 

threi ior and A^istaia Dir^vlur. NCSCBilt:, Uaruch CoUege 

tender a grant troiii the Carnegie Cur|>oration« the National Center ha& 
undertaken a study of first step and class grievances in the first tha^e years ut 
eiilkctivc bargaining at the City University of New York. During this period 
there ^cre two units, two agents and two contracts. Some b59 grievances were 
tdentitied. t his is a large body of data and it is probable that it reflects concerns 
whU'h wilt arise elsewhere. I his preliminary report is meant to describe what 
happened in rather broad strokes. Future publication will be more detaUed and 
analytical. 

I City University of New York, as a city agency, had been bound by collec- 
tive bargaining contracts between unions of non*academic employees am! the 
Cit> of New York. 1 hese groups included clerical employees, building service 
eniplovees, and other supportive personnel whose bargaining contracts were not 
printanly academic in nature and scope. On September 1, !%7, the Public Em- 
ployecs Fair limptoyment Act t l aytor Law) became effective. Although not 
directed spectficaliy toward higher education employees, but rather covering all 
public eniptoyees in New York State, the law did accentuate efforts to organise 
the protessiunal staff in the CUN Y system. 

Preparation for Bargaining 

By l%». shortly after the enactment of the 1 ay lor Law, CUNY consisted of 
nine senior colleges, six two-year community colleges, and a graduate center 
with a student body of nearly ISO,0()0. TiKlay, there are twenty units, twelve 
senfor colleges including the graduate center, and eight two-year colleges. 

With the new taw less than three months old in November 1%7, the first 
employee petition was filed by the Legislative Conference (LC) with the Public 
Fnipioyment Relations Biiard (PHKB), the administrative agency responsible 
for implementing the laylor Law. Shortly thereafter an intervenor's petition 
with ri-KB by the (UFCl) United Federation of College Teachers was filed* 

Unit Decision 

FFUB began unit determination hearings in February 1968 and on May 1, 
l%H two units were designated. The unit determination made by PERB's 
Director of Representation Paul Klein was appealed and finally on August 9, 
1%H the three*man PHRB panel issued a majority decision (2 to 1) upholding 
the Kioin decision. PFRB Chairman Robert Helsby and member Joseph 
Cmulcv (faculty member at a New York City private university) formed the 
majority with member George Fow ler dissenting. 

l^ntt 1 consisted of: business manager; business manager, assistant; 
business manager, assistant to chairman of department: clinical assis* 
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tafit; cutlegf? dentist; college etigitieeritig teehniciaii^A, B, & C; college 
physician; college science ujisbtant— A. U & C; college science technt* 
ciun — A. !!• C; critic teuctter; educational and vocational counselor; 
ielltm; fiscal ottlce; fiscal ofticer. assistant; fiscal officer, assistant to 
ttfgher education associate; higher education officer; higher education 
uttker, assistant to instructor; lecturer (nursing science); personnel 
counselor; professor; professor, assistant; professor, associate; registrar; 
registrar, assistant; registrar, associate; registrar's assistant; research 
assistant; research ass4H:iate; teacher; teacher of library; tutor. 

lixcluded; All other employees, including: adjunct professor; chancellor; 
chancellor, vice; dean; dean, assistant; dean, associate: director; 
director, assistant; director, associate; lecturer: librarian, chief; presi* 
dent; principal, high school and elementary; provost; teaching assistant; 
visiting professor* 

1 hus all full-time employees exi;epi Lecturer (Full-Time) were covered by 
Unitl. 

t'nit II consisted of Lecturers, part time Adjuncts of all grades, and Teach* 
ing Assistants and e:icluded all other employees. 

Election Results 

I he LFCI won the bargai;ting rights in Unit IM!b34 UFCT; 731 LC; 350 No 
Agent) on December 4 and 5. I%8. but the Unit I results wea' unclear since 
neither organization obtained a majority of the valid ballots cast (2095) LC; 
Um t;Fd ; bk} No Agent). Finally, on December 17 and 18. 1%8. the LCde- 
feared the UFtT (20h^ to 1 774) in the run-off election. 

Negotiatiiuis began in Februar>' 1%^ and the LC agreement was dated 
September 15. I%9. I he UFC I agreement was dated October 3. 1%9. Both 
contnicts were to run through August .^1. 1972. lX*tails of the subsequent 
merger of the LC and UFCT into the IVofessional Staff Congress (PSC). the 
Vl.Hti hearings w hich established a single employee unit for CUNY professional 
statt personnel, and the content of the successor agreement now in effect will 
ha%e !o v^ait for the tlnal rep\>rt of the research study later this year. 

Ht>th of the CUNY contracts contained a grievance procedure that eul« 
nunated in binding arbitration with the arbitrators chosen from a tha*e-man re- 
%()Umg panel. Before detailing the CUNY grievance procedures, some general 
4>bservatiims akmt grievance prixedureik as found in college contracts should be 
kept in mind. 

Grle%ance Surve> 

Dr Benewit/ studied the grievance procetluresin four*year contracts last year 
m some detail. In reviewing twenty*four contracts covering fifty-four institutions 
including some two-sear colleges as in the master CUNY and .State University of 
New York <Si:.\Y) contracts, he found that twentyuMie (88^o) had some fonn of 
ijnevance pnKcdure and eighteen i75%) had either binding or advisory arbitra- 
ft4m as the ttnal step. Manni)i( reviewed ninety-four two-year college contracts 
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cuwring inw hundred and ttiirtgcn wulli»gi*!i and tbund eighty*six {92%) con* 
taincd grii'vancc pruii^duru^i and sevunty-stx (81%) called tor binding or ad- 
smty arbitratfiin as the tinal step. Hcnewtt/. diswovcmi that it wa% a cronimon 
pratttwi* HI the tonr ycar clauses lu exclude aeadenuv judgment from (he review 
ut an cirbitratur. Mannix hnind that oi the sixty-eight two-year agreements with 
binding arbitration thirty-eight limited review of questions Cimeerntng 

acadenitc judgment. ap|)ointitient, reappointment, promotion, tenua* and 
pei^onnet policies to a pritcedural review . 

At least tive grievance priwedure sub-sevtions were found in nearly all con- 
tracts whether tor two or tour«year institutions: 1) some iorm of informal settle* 
ment ph^*edures; 2) a deilnition of what is a grievance and what is an arbitrable 
grievance (although the actual detbiitions varied from contract to contract); 3) 
an Muiiai time limit for tiling grievances; 4) internal time limits at the various 
stages, and 5) a requirement calling for written responses. 

CUNY Clause Speciflcs 

Article V t, the grievance and arbitration clause in both the LC and VVCV 
contracts, sets up an informal procedure: 

A viunplaint is an informal claim by an employee in the bargaining unit, or by the 
U.( or UK"l ) oflniproper, unfair, arbitrary ur discriminatory treatment. 

A v«fmpl4Uit may. but need not, constitute a grievance. Complaints shall be pro- 
^\'%s^d through the informal grievance procedure as herein set forth. 

1 he detinttion of a grievance in both contracts is narrower than the deftnition 
of a complaint. 

A grievance is an allegation by an employee of the (LC or UFC^l ) that there 
has been. 

4 1 ) a breach, misinterpretation or improper application of the terms of this 
Agreement, or 

i2) M\ arbitrary or discriminatory application of, or failure to act pursuant 
to. the Uvlaws and written policies of the Board related to the terms andcondi* 
tions4»t employment. 

In addition, the CUNY contracts had a spectftc ttmitatton of what wasarbt* 
Irable under both agreements. 

Sou Bene: Grievances relating to appointment, a^appointment. tenure or 
promotion which are concerned with matters of academic judgment may 
n»»t be priHressed by the (LC or UFCI ) beyond Step 2 of the grievance pro- 
cedure. Grievances within the scope of these aa*as in which there is an 
alienation of arbitrary or discriminatory use of procedure may be processed 
b> the <LC or UFCT through Step 3 of the grievance prcnredure. In such 
case the power of the arbitrator shall be limited to remanding the matter 
tor compHance with established procedures. It shall be the arbitrator's ttrst 
responsibility to rule as to whether or not the grievance related to procedure 
rather than academic judgment. In no event, however, shall the arbitrator 
substitute his judgment for the academic judgment. In the event that the 
grievant finally prevails, he shall be made whole. 




I hi* i^JNY comrade Si't a time iittiit tor the initial filing ot a grievance. %iit 
time limits for ansv^ers ami ap{)eals at the various steps, and required written 
responses from management. Bastealty« the grievana* procedure is: 

!^tep I the College President or his designee; 
Step 2 the Chancellor or his designee; 
Step 3 arbitration. 

Kach contract contained articles concerning the rights of the agent and unit 
stability. Generalized language on teaching toad and facilities, appeared in 
each. t*ach contained salary schedules which were complex for a number of 
reasons: many categories (much greater in the case of the LC) existed in each 
unit and in addition, these were three year agreements, with a separate salary 
schedule tor each year. i*inally, each agreement included articles specifying 
evaluation and observation procedures and establishing employee files some of 
whivh were o|Hfn to the employee and some of which were not. 

1hesc articles required ga'at attention to detail in appointment dates« 
issuance o\ memoranda containing s{)ccitied information and the tike. The 
mitial observance of most of these provisions was required of Chairmen, per* 
sonnet and buitget committees and other groups of unit members, most of 
whom had no experience with labor agreements. There was tittle training of 
such persons in the first years of the CUNY Agreements* 

Additionally, the contracts incorporated by reference the Board Bylaws* This 
gave contractual sanction to still further rules concerning appointment, tenure, 
promotion* departmental government and the like. 

Soon after the CUNY contracts became etfective grievances were tiled on the 
various campuses. Until September 147t there was no requirement that these be 
centrally filed and no general study of the grievance experience had been done. 
1 his study is attempting to locate and review all of the grievances tiled under 
both contracts through these expiration dates (August Jl, 1972). SpeciHc 
details of the methodology u%ed in the study will be explained in the final report. 
Suffice It to say for now that three taw students from Columbia gathered the 
basic data by visiting college labor relations designees and union ofticials 
gaining access, in nu>st instances, to the local campus grievance files. Only one 
institution denied us access to tiles but at several campuses files did nut exist for 
ttie tirst year or the first semester of work or were incomplete. 

Initial Results 

An attempt has lieen made tti compile the number of grievances that were 
brought at Step 1 by each agent at ea^ h campus in each of the first three years of 
the CUNY contracts (Chart 1); the si^e of the CUNY staff by campus ty^e in 
each unit in each year of the contracts (Ctiart 2); a summary table which shows 
the grievance rate in each year for two-year and fouryear campuses (Chart 3); 
and a ctiart (Chart 4) that shows ttie grievance rate at each of the twenty toca* 
ttons tor the three year periint . 

I hese charts show a total of 624 step one grievances tiled in the first three 
years. Thev also showed thirty a<ldilional class grievances not tiled at Step I of 
any College. Ijiiversity and uniim officials feel ttw number was closer to 850 but 





wi* miUl tocatf tite^ aitd data tor only 65^. l our-yi'ar voltege^ had 421 stcputie 
ht* atiii|{^ and iv^o^ycar camini^u^ luit 202 vase!» with joint grivvaiwcs spread 
a^ru^^ft the two canitms t>pt$ in ttic three years, 1 lu? number ot step one griev* 
anves tited in the tirst year. i7§, jumtK*d to 247 in the a*cond year and fett 
%hghtt> to 2.17 in the third year. 1 he grievanee rale at the two»year eoUeges 
averaged .Ut4 hut rangeil troni Ul t in the tirst year to .OIH in the second year. 
1 he tour year rate also averaged .Ut4 with a range from .013 in the third year to 
.OlOinthettrst year* 

iliart 4 shows an interesting pattern 4tt grievance rates between the twivyear 
and the tour year camtuises. Halt of the two-year rates are relativeiy high (.0J6« 
.032. .030. .027) and half are relatively low (.012* m% .008, .004). The four* 
year rates range from .027 to .000 with a more uniform distrtlmtion in the 
middle range. 

Chart 3 lists the wontraet artivles that were cited by the grievant or the bar* 
gaining agent as being relevant at the Step t hearings (including class actions 
not Itled at Step t). 1.010 separate citations were made in the tirst 62^ individ* 
nat grievances. So attempt has been made to detennine how accurate the ar* 
ttctes citcii by the grievant or the agent were. l*x|)erience indicates, however, 
that it IS the issue grieved and not the contract article which is of importance. 
1 he issues were narrower than the contract citations. Often, three or more 
articles were cited in the same complaint. 

Chart (> lists, by agent, the number of issues raised in the first 624 individual 
grievances at the ciMleges thai dealt with employment or re-employment. Nearly 
H0% ot the grievances raised an employment or re«employment issue in the 
college as opposed to class action grievances which deal with other types of items 
as we shall note. 

One ot the interesting features of the iirst two CUNY contracts is the Nota 
Hene referred to earlier in this refHirt. AUhough nearly K0% 4)f the grievances 
raised employment issues, the grievants and the unions did not often eite the 
Nota Bene as being involvet! in the cases. I1ie grievance article was cited 20 
times 111 tite ttrst year. ^4 times in the second year, and 24 times in the third 
year. Infonnaiion is currently being develo])ed to compare these citation by the 
emptovues or their representatives with management's step one responses. It 
\iould be expected that the Nota Bene wtnitd be used by the university more 
ttften than by the unions since it limits wliat 'mws can be decided by an arbi- 
tratitr 

I'hart 4 shtiws the number of college- tiled grievances where the step one and 
two answers upheld the allegations of the grievants. Notice that the step one 
answers which upheld the grievants had a luirrow range while the step two 
sitiiatton ttuctuatcil w idely (4-14%). But in any case, only a small percentage of 
all gnevances were upheld, there were further reversals of the university at the 
arbitration step. 

Chart 10 lists inforniation conceniing the timeteness of grievances filed. At* 
though tlHT language in ttw l*l!N Y contracts is vague (grievances must be filed 
uithni a reasonable time) only fifieen grievances were denied by Colleges at step 
one as Kmui^ untimely. None were denied in the first year. Of the ttve denied in 
the second scar, tout were appealed to step two where they were denied again. 
In 14^1 m"2. SIS grievances denied as untimely at step one were not appealed. 



I %u Mi*fi> afttH^aliHt but wtthdrumi Mmts a %tQp two hearing was conducted and 
twu iithcfs were appealed and denied at step two. One can conclude that the 
uverw helming niaji^fity ot grtevances tifed at step one were, in iact^ tiled within a 
reasonable time or management at the various campuses decided to hear griev* 
ances on their merits and H'ldiini raised the procedural i|uestton ot timeliness. 

The final analysis ul this intumiaiton will include the identttlcation and 
disvuvsion ot areas ot general concern to all (most) campuses. In addition, areas 
that were special to particular colleges, s|H?cial to tour-year or two-year colleges, 
and special to particular departments within a college or among colleges will be 
detailed. 

IniilaJ Conytusluns 

It is possible, at this point, however, to show support lor the hypothesis that a 
significant pruponion of all grievances would concern reappointment and the 
lailure to grant tenure 4>r a Certificate of Continuous Hmployment (the guar- 
anteed status afturded lecturers, fulbtime in the UFCr agreement). 

Despite contractual language concerning facilities and support staff, the 
number of grievances concerning such topics was virtually non^eiiistent. 

Another hypothesis that grievances brought by individuals would not differ 
C4incerning topics from those with organizational support but would fail to be 
sustained miire often than grievances sup|)«jrted by organizations Is partially 
supported. Seventeen cases arose under the LC contract that were handled by 
individuals. None of these were upheld at step one. Oneof the cases was settled 
with a compromise after a step one hearing. Six of the sixteen step one denials 
were appealed to step twii and all «f them were denied. This would support the 
hypiitheses. fhe experience under the VhCl contract dinrs not. Kight cases 
were carried by individuals. Four were upheld at step one. One was withdrawn, 
one was seftleii by Cimtprcmiise. and two were appealed to step two where they 
were denied again. 

Group Grie%ance Data 

t*h,irts tl through lb set forth information on a much smaller number of 
grievances which were tiled as clavs actions. Tliese 55 grievances would be 
expectetl to have much greater immediate im|>act than the individual grievances 
since the class actions applied to many, ami in some cases all, unit members. 
tOt ciiursc. decisions on particular individual grievances might also lead to 
generali/eit changes in behavior as our comments below will note.) 

t hart 1 1 sliows that ^t^ grievances were tiled as Step 2 class actiiins against in- 
divHtual C4»lleges. Ot itiese. 25 are retlected in the earlier tables • where a Step I 
grievance h,ul K*en filed at the college. But for I of the 3b no Step I ever was 
lilcil I he numtH*r t»f class actions in which the giievance against a college was 
uphelil were small as was true iif individual grievances. Chan 12 sets forth that 
experience. 

I he issues in these actt«ms <Chari IM were very ditTerent than ttuise Issues 
raised on behalf o\ imlividuats. Chart 13 shows that grievance issues against 
Ciilteges included issues »d class si/e, mettuHl of selection iif chatrnien. workload 



ami working c^ondttioii^i* In addtliuii questions ot autuntattc promottont and 
fights ot certain groups to autoniiitk* tenure were raised* Only two salary elas^ 
actions were tiled against eoHeges* In every ease the issues were mueh broader 
than personal security or advancetnent which dominated the individual griev* 
aiices. 

Chart 14 shows that grievances were tiled against the university at cStep 2* 
nine by the LC and ten by the UFCI . Only two grievances, one for each group 
\fcere granted outright, but two LC grievances were granted in part and denied in 
pan (Chart IS). 

Unlike the class actions ttled against the colleges where the issues were largely 
the same under each contract (Chart 13). the issues tiled against the university 
were largely difterent between the units (Chart tb)* However, as a n'view of the 
issues again shows, questions concerning working conditions were dominant. 
What annual leave shall counselors who are Assistant to Higher Education 
ottkers receive? Do contract obse rvation requirements contliet with the Bylaws? 
If so. vbhich prevails? I'he largest single category covered job security, and an 
ctatnination of the grievances show that credit for past service was sought, a 
situation which the university did not consider to be covered by the contracts* 

Grievance Rate 

llie tirst ta'-* of importance about the CUNY experience is that although the 
number of ances tiled over three years was large • 659 • the rate of grievance 
tiiing over the university as a whole was quite low. There were by I97I-72 almost 
l?.(X)0 covered employees. Furthermore, although the number of grievances 
grew (although not in every unit or in each contract) over the three years, the 
{)ercentafc;es fell for individual tilings and the average was only 1.4% over the 
peritHl. It is fair to say that the tigures of total activity were undoubtedly greater 
since our data do not reflect grievance's resolved at the complaint stage or prior 
to a writing at Step I. Nevertheless, the impression one has from the numbers 
that there was a deluge of grievances is much miKlitied by the rates. Experience 
since \^7\.'*2 indicates a much greater number of appeals of non-reappoint- 
inents so that later data will show higher percentages. 

1 his leads to the second important conclusion. Although workload, salary, 
facilities, prtmiottonal oppimunity percentages and the like may attect all or 
most cosereit unit members, the vast proportion of individual grievances deal 
with reappointment, evaluation and tenure. To the extent that individual 
security is. with salary anil benefits, at the heart of any agreement protecting 
employees, the emphasis on persomsel action filings is to be expected. When 
issues of promotion are added, close to K0% of all the tiled grievances at Step 1 
concerned personal security or career rights. 

1 he twt) contracts provide much better and more visible means for the appeal 
of a tertnmation than existed in CUNY prior to the agreements. Appeals 
mechanisms did exist but it is unlikely that they were used as often as the 
contract machinery has been« 

It should be clear that these grievances are those of relatively low rank with 
the least securtty. The 15 grievances on preferential rehiring are grievances of 
adfuncts whose rights to security and even to minimal due process have seldom 
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bwii pruiwted tti any utiiwrsit) prior to bargaitiiiiB, 1 hi? tiondiHrimifiattoii 
artivte N%ds heavily iiied (Chart S) because Ihc UFCI iiittt whU?h ciled it more 
otieii cuvered the ranks mmt ofteii filled by women and minority groups. 

hi u^utg the Agreement to gain protection against termination the unit 
members, espevtaliy those in the VVCW the union twik advantage of the techni- 
cal prtivisinns Although the university cited timeliness relatively infrequently, 
the UFCI cited the technical requirement ctmcerning notification 59 times. 
I his IS not a criticism; contract requirements are meant to be obeyed. Un- 
doubtedly as we read the files more deeply, one technical provision will 
dominate the university answers in termuiation and non*promotton matters: 
that prtivisuHi of each contract shielding academic judgment from the review * at 
least of the arbitraUtr. the Nota Bene previously cited. 

A number ot the class giievances dealt with unit stability matters which the 
fiew single' unit Agreement will not face. Are counselors teetua^rs in Unit 2 or 
Higlier Hducatiim Ofllwer series employees in Unit I? Can lecturers in Unit 2 be 
compelled to accept instructorships in Unit I? Hiis was an especially volatile 
issue because it soon became clear that the grounds for terminating lecturers 
were tfiuch more narrow than those for terminating instructors, or indeed 
anyone else. 

Ihoiigh these personal security issues dominated numerically, the salary 
grievances, tlu^se charging Bylaw ccmtlicts with the agreement, and those at- 
tempting to limit wiirktoad among other cla^ grievances had a potentially much 
wider elTcct. 

But one cofwlusion is clear: the tenured professortat grieved vef>' little in the 
first three years. 

Room for Grawth 

II grii^vaiice privedures are siip{>osed to be learning experiences for those who 
administer on either side, then that tias not happened here according to our 
data. I hc grievances on |K*rsonal security and advancement did not diminish 
over time. Apparently departments did not learn to avoid errors where they had 
tKTcurred. I he numlnrr of grievances sustained at Step I and 2 was low thnmgh- 
out. I wi> things explain this: the University was upholding actions which arbi- 
trators later rcvcrscil— since tlieiv were reversals— and the Unions were eon- 
tinuo 'o support grievances which could not be won. If the low grievance rate 
shows a Miniewhat surprising maturity for so young an agreement, this failure to 
si-recn nut h^sitig issues by the unions and this failure on the university side to 
sustam gnevanves later sustained by the arbitrators and /or to learn fmm the 
arbOfiitiim experience, sh^ms in our opinion a need for learning and growth. 

Wv know that the grievance experience had some vivid impacts ahhough we 
are unable tiv trace them college by college: 

I It was harder to terminate lecturers. As the faculty grew over the three 
scars, the UFCT unit containing the lecturers expanded from S,888 to 
^.10"* while the LC unit expanded from 5,943 to 9,697. At the same time 
the almost moribund title of Instructor found a new life as our later 
mi>re detailed numbers will show. 




2. By thtt third year of tht Agre^snsent handbooks were produced at some 
colleges and t malty by the university to set forth in non*€ontract, non« 
technical language the procedures and dat s which had to be met toob* 
serve the contract provisions. 

The New Contriwt 

Most vividly, tiowever, the impact of the grievance experience can be seen in 
the new agreement in which the university, primarily, was able to respond to the 
grievance experience: 

1. I he single most cited provision of either agreement concerned evalua- 
tion procedures. Under the new agreement an employee is estopped 
from citing violations unites first, within a specified period, he appealed 
a breach to his Dean and no correction occurred. 

2. Violation of personnel file provisions was often appealed, The require* 
mcnts concerning these files were simplified, Here, however, the em- 
ployee did gain the right to see his written observation which he had 
previously been unable to do until Step 2, 

3. Unit stability grievances concerning shifting of work will be less preva- 
lent now that the unions have opted to merge. But the university won an 
increase in exempted titles for assistants to Deans, Presidents, etc. 

4. 1 here no longer is a preferential rehiring clause, IS grievances cited this 

provision. 

5. An employee opting to go first to an antidiscrimination ageticy cannot 
later ttle a grievance (although the law does allow the reverse and the 
Supreme Court has ruled a provision like this illegal). 

6. I'he ''Stated Terms** clause of the new contract will probably eliminate 
such class grievances as day/night schedules for librarians, whole day 
schedules in one community college and the like. 

7. When a President reverses the highest committee below in personnel 
actions, he may be required to give written reasons. This clearly arose 
from at least one arbitrated issue at a community college. 

8. If a deficiency in procedure is found by the college, under Section 10.3 
of the Successor Agreement as interpreted by the university at least, the 
procedure may be repaired and if the decision is still for termination, a 
later tetter dated after the date specified for termination letters in the 
contract may be issued and it will be considered timely. In some cases 
under the old contract, the grievant was reinstated for a semester 
(adjunct) or a year before a new decision could even be considered be* 
Cou^c oi the notice provision. 

tven after department chairmen, various committees, and the college ad- 
mtnistratton believe that every iota of procedure prescribed must be followed, 
grievances will arise. Until the unit members understand that once procedure 
has tx'cn followed, academic judgment is hard to attack or even uncover, griev* 
anceswtllbek>st. 
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nh« Uses of th« Past 

in Bargaining Ralationships" 

£iv Judith F. Vlaueck 
Attorney, New York City 

iBtroductton 

My reaction to the title was to think in terms of the references made to custom 
and pa^it practice in labor arbitration. In established relationships it is not 
unusual for parties to a collective bargaining agreement to urge arbitrators to 
find patit practices binding when the terms of the agreement are silent, or 
ambiguous, or even in some instances when there is express provision to the 
vorU'itry. 

Practice can be called upon to justify or challenge discipline: to demand con> 
tinuatiun of privileges or restrictions on conduct. Volumes have been written on 
what makes a practice binding: Was the Christmas gift a gift, or did it become a 
condition of employment?' 

As 1 began to think about it. I realized that I had reacted too quickly. I do not 
think those questions— what practices are binding— to be decided by the arbi* 
traton. have much importance to those of us who are floundering in this new 
ana. For here, in this unchartered world of collective bargaining in higher edu* 
cation. 1 think the past has a much more fundamental signiflcance than filling 
in missing elements of a contract. It centers around what the parties bring into 
their agreement. 

As 1 thought about it. I realized 1 was going back to arguments and ideas I 
hadn't heard, or given much thought to. in almost two decades. I also realized 
that it was not as easy, for example, as arguing to an arbitrator that hospital 
workers had a right cither to a continuation of the precontract practice of free 
meals or to the money equivalent instead. 

I offer vou the distillation of my efforts— the sentence which I liked so much 
that I found my mind returning to it: In the beginning there is the past. 

In collective bargaining relationships, as in others, the past is our starting 
p»Mnt. But it is never the same history, although shared, that is seen by the 
panics in luoktng hack. In collective bargaining, recollections depend to a great 
degree on the parties' attitudes about themselves and their pre>bargaining 
status. 

Whatever other academic achievements the organization of college and uni* 
versity faculties may have wrought, one is clear: It has caused a reexamination 
of the old. and now otherwise dormant controversy over management's 
"resets ed rights " and the theories of "implied limitations." 

Whether the parties come to the beginning of their relationship articulating 
their attitudes about their "rights" or express them only in their baigaining 

'Sec. e.g.. Rkhard Mittenihai. Past Practiet in the Administration of Cotttctive Bar- 
gamtng Agreemfnts. Arbitration and Public Policy. BNA l<J6l. pp. 30^3; S. Lester 
Block. Custom and Usage as Factors in Arbitration Decisions. N.V.U. Annual Co«. 
fercncc on Ubur U %2). pp. 3 1 1 028. 
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imttioii^, their sieves on tht'sc basiw phttusuphic quc^ttom will color yv^^ry thing 
in their jottitttvcs. 

The ••reserved rights'* pritieipte which was discussed so lerveiitly in the SOs is 
vcr> simply (pi'rhaps uverK so) stated: Management rights are ati-inclusive 
except as taken away by a specittc contructural provision. The extension of that 
prtnctpte. ut course, is that all employee rights exist only by contract. 

1 he "implied limitations" advitcates would soften that absolute position by 
arguing' that itt addition to the rights expressly granivJ by management, there 
are as well implied limitations on management's otherwise unfettered rights 
arising from the collective bargaining relationship; for example, limitations, 
although not express, on management conduct which would dilute or under- 
mine the bargaining unit. 

Arthur Goldberg, during his service as counsel to the Steetworkers. described 
the reserved rights concept: 

"First, there was the Company, and all was well 1 hen came the Union 
and injected or created rights for workers which had ttever heretofore 
emsted. ihereU^re all rights revert to management except those which 
specitkally are wrested away by means of contractual clauses.'*' 

Guliibt^^g. and many other lalHirs{Hikesmen, and neutrals, have attacked this 
view 4)t fuanagement\ ''reserved*' rights as historical fiction, pointing to the fact 
that iU)i unly do workers have rights»-pre-contract. which are not creuted by the 
contract—but that in the collective bargain workers surrender many of their 
pre contract rights (as. for example, the right to bargain on an individual 
hastsK 

4)thers have suggested that there is no such thing in collective bargaining as a 
'a'seneir* right, unless it is a reservation of otie or another of the legal rights 
gitverning the collective bargaining relationship. Moreover, they say there are 
no ^'implied limitations/* the collective bargain itself imposing an express 
timttatioH on tuanagement\ rights; that ahhough management continties to 
have the right to run its business, this is not a unilateral right when its acts 
aiteci the cmp)(*>mcnt o\ any person who is represented by a union authorized 
to speak m behalf of the bargaining unit. 

It the W4>rkers view tlieir pre^coltective bargaining days as a time when their 
rights existed, unrecogui/ed by managetnent. and if management views its pre* 
ci'tlectue bargaining periinl as one of absolute power, with workers having no 
rights. thiMf recollection of things past caiiitiit be tite same. Nor can the uses 
uhuh the> irv xo make ot their diverse reciillectiims iif the times before ttieir first 
contr%ict W the same. 

The Contract 

VVh.ite\er the parties bring to their first negotiation, their ttrst contract may 
k« viewed as the basis upon which both partii'sagreetogoforuard. But, it is an 
avtom ot tatnir relatums. as expressed in the cl.'«ssic statement of Archibald Cox, 

'Ar.hur (ioldbcrg. Managemeni .% Hexervrd Highn. a Lahur View, Ninth Annual 
Meeemi^. Nattonai Awddenty ut Arbitrators. pp. 1IH*12^. 
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given satiitioii by the Suprtrtiie Cuurl. that a cullmive bargatntng agreetitent 
caniurt rcduic ail the vuWs governing a vtminiunity lik^ an induMfial plant 
—Of a university— to titteen. or even titty pages, "1 here are tm niatiy people, 
toontany problems, too many iinioreseeable contingencies to make the contract 
the eJiclusive source ot rights and duties. . . . Within the sphere ut collective 
bargaining, the institutional character and the governmental nature oi the col- 
lective bargaining process demand a common law oi the shop v^ hicb implements 
attd turmshes the contoit ot the agreement.'" 

The extensiiin of the recognition that the bargain cannot be limited to docu- 
mentary construction ot language was also analysed by Cox. who compared the 
coliecttve bargaining agreement and the commercial contract* pointing out that 
no jmlge would suggest a promissory note, a trust or any simple contract con- 
faiiied alt the rules required to do justice in actions to enforce the contract or 
tect>ver damages for its breach. He argued that in dealing with such contracts, 
the courts recognise that they are executed in the context of the common law 
ami legislation which gou*rns tlie rights and duties of the parties. The line, he 
p*Mnts out, between inierpreting a commercial contract, and applywf} the prin- 
ciples of cimfr(ict law is rarely signitlcant. and the court performs both func* 
tions. In somv cases the terms 'Interpretation" or construction" are used to 
describe the process of gathering the meaning of particular words, and reliance 
IS on the *Maw of contracts ' for determining the rights, duties and remedies 
necessary to the implementatiun of the contract. 

In other cases, a court will pretend that it is engaged in interpretation— using 
the term Imisely , and supplying "implied" conditions and covenants which fair< 
ness dictates should go with the bargain, but which the parties had not con- 
sciously contemplated and the words do not suggest. 

I he arbitrator, under collective bargaining agreements, according to Cox, 
performs the same two functions, intertvting and applying the common law of 
contracts. His task, however Is different in two signittcant a*spects: 

1 1 ) Uecausc the collective bargaining agreement is more loosely drawn than 
other ctintracts. there is much more to be supplied from the context in 
\%hich they uere negotiated; 

12) I he governing cnteria are not judge-made principles of the common 
Lm. but the practices, assumptions* understandings and aspirations of 
the parties in the going concern. 

In sugfcjesiing the development of standards which shape grievance arbitra- 
tion. C o% referred the familiar sources: legal doctrines, a sense of fairness, 
flic fuitiimal latHir {Hdicy. past practice, and perhaps good industrial practice 
gcneraliv. 

I he t.u\ \ ts ttidelv accepted— at least in theory. If it were in practice, it 
would foijivallv mean that the contract incorfmrates the pre-union past as a 
guuK- tor the tuiurc: it wouM rcijuia' the assumption that the practices which 
v^Lsicit .ire c<})ccted tt^ continue except as the aga^ement would require, or 
esci'pt a\ ncu circumstances make such continuation no longer appntpriate. 

\fvh»baUI I m. KerJeiUfms ufnm I ahor Arhitrtmon. 72 Harvard Law Review 1482 
quoted uith apnnual hv thi' Supreme Court of the United Slates in United Steel- 
^4f^kef% iif 4 mem a v Warmer <l Ciutf Suvii^utHm Ca ^b^ U . S . 574 ( I %0) 
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t his vi4)ufd rcquirt* uppHcatum ut the Maiidardsot fairness, andmMigoud 
veil Si*. 

But some maiiageiiiciit spukt^stnett cutitiiiuc to argue that whatever rights 
mana${cn!ent has tun given away in the prei^ise words oi the eontraci remain 
reserved to it. Union st>okesmen to the contrary* usually express the view that 
the prdettie tn eiteet at the time ot the making of the agreement is part of the 
understandmg. whether spelled out or not« as is the expectation that standards 
ot reasim aftd tatrness will he brought to l>ear in interpreting and applying the 
agreement. 

Tht? ICf f«i t uf the UlfTerlng Views 
A. On the Partlw 

I he consei{uenees ot these deeply *rooted liitterences as to the effect of the 
past are proibund. Not only do they </untrol to a great extent the parties* ap* 
proach to living together, hut they influence to a great degree the attitude of the 
arbitrators who "intert)ret'* or **apply" the agreement. 

On the direct level, the manager* who views the contract as the extent of his 
comnutment. feels no constraint about placing into effect unilateral change. 
I he union, which sees the agreement as a broad general outline of a relation* 
ship, cannot understand the apparent denial of its existence by such acts, I'he 
battle lines are thus drawn. - 

B« In Arbitmtlun 

One ot the K'st exprevsions of the effect of past practice where a contract is 
silent ts found in a statement of Arbitrator lien Aarons« who argues that estab* 
hshed practice is controlling where the contract is silent/ Such situatioas* he 
sass. 'represent the happy coincidence of custom and common sense* and few 
wouKl disagree that the past actions of the parties liave bespoken their intent as 
clearU as if they had st)eiled it out in their written agreement.** Aaron quoted 
Harrv Schulnian's statement tttat the "object of collective bargaining is not the 
creati«»n ot a perfectly meaningful agreement--a thing of beauty to please the 
eve o\ ihe nu^t enacting legai draftsman. Its object is to promote the parties' 
present and future collaboration in the enterprise upon which they are 
dcj^endcnt." 

Hut uhat liappens to such idealized views when challenged by the arguments 
bdwil iHi management's reserved right to manage? 

No scholar in this field has argued that management does not in fact require 
the drawing ot privedural lines defining inherent management functions and 
prott\ tin)4 Its right li) direct the eiuerprise. white reserving to the union the right 
to jkjru vc v^hen it ob|ects. 

Hovii-vcr. as should Iv t(H> obvious to require argument (but is not), this 
proit ilurc hv v^hich management acts, and the union grieves, does not create a 
su|Hri«»r niferior relationship Justifying the liclief that the parties to tlte agree- 
mvnt Atv not equal 

%nianMn Aaron, !hrl'%e$of ihe Piisi mArhi$futum. N.Y.U. Annual Conference on 
labuf pp I J 2. 14 




What ill the* contract, or in tht* rvlatioitship, ju<ktiik^ thu bultei that maitagt*- 
i!ii?nt\ ludgmvtit of "rvaiiuiiabkMiess", or 'VtlkiftKy. has greater weight or 
importance than the uniunS concern with matniatning reasonable working 
comlitUms? 

The unequal treatment given to the accomplished fact stems from two 
sources; managetneni s view of itsell as superior* and the arbitrator's contusion 
as to the nature of the agrcement--and acceptance of the emph)yer*s view of 
itself as superior. Flowing from this view ts management's assumption that the 
pre coittraet, unilaterally adopted munativmmt rules, whether accepted by the 
faculty or impmed on it, is a custom of su()erior quality, worth per|K*tuating. 
even if it is in conflict with the collective bargaining agreement or the new 
C4)ttecttve bargaining relationship. Unfortunately, too many arbitrators accept 
this as the conte)it in which they interpret or apply the agreement. 

In liightfr Education 

rhe discussions ot management rights, reserved rights, implied rights, 
residual rights, that could evoke any passion, or even interest* in the industrial 
sector are pretty well t>ehind us— twenty year^ ago, 

l or thinie ot us coming fresh to the idea of collective bargaining in higher 
education, it is interestir.g to see how little we leam from others' experience. 

My iibserv ations of the use of the past in the management rote in colleges and 
universities is that every one of the cliches used by management of the 40s and 
5()s have lH;en revived, paraded without embarrassment and with little 
originality. Ihere is the pervasive sense, promoted by management, that 
bettfre the union all was well; that the union came and wrested away some 
ctmcessions <requiring the giving of rights to workers that they never possessed) 
and leaving to management unlimited power* except as the express word 
requires 4>ihenMse. 

In the vttlleges there are some additional problems related to this kind of role* 

playing: 

W) I he Failure ti> acknowledge that the college is an employer, and that 
t.icuttv are employees, I have repeatedly been corrected by manage- 
ment (and in tme case by a representative of a faculty organization) for 
carelessly suggesting that faculty tnembers were workers, and I can 
arouse to lur> the representative of a major university by calling his ctt* 
ent an "empUiyer'*. 

\i\ In referring to the past as justitication for the present, colleges seem 
rout inch 

ia) to refer to stune nnthical, tnedieval institution having no lesem* 
hiance to x\u\x own establishmetits; and 

cling to unilaterally adopted prtKredures which, by their very cxis» 
tcnce. run C4>untcr \o the collective bargaining relationship, 

Ihe problems are \%orsened because colleges speak through administrators 
whii are hircit. not to matuige. but to interpret the collective tiargaining 
agreentent st) as to guarantee that the union gets no more than the written word 
allows. 
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Uiii* may question, '"How wunsi&tciit with the utiivmilyS image ot itseH is the 
hired adminiMratur?** Moreover, the proeedures which have been developed iti 
adminutering the collective bargaining agreements perpetuate the niythokigy. 

an ciiample, the grievance procedures at the City University of New York* 
with which t have sotne familiarity « are wholly untamiliar* as I am sure they 
would be to anyone who has had any experience outside of a college or university 
m the administration of a labor agreement. Generally speaking, the intent of 
the grievance priHredure is a therapeutic one. It is a planned procedure to get 
management and union representatives of a similar level to talk over a gripe or a 
grievance, with the hope that by exposure of the different points of view a 
t^solunon ot the problem might be achieved. 

I he u*ry priKess of layering step upon step from the shop level to the plant 
level, and ulttntatety to the level of arbitration, is a device for resolving differ- 
ences at an early stage, and wiihin the institution. While some management are 
more likely than others to encourage the use of the grievance priHredure, and 
some unions are lietter equipped than others to use them effectively, there is at 
WwA a itenerai acceptance of the process as a probten^solving device. There is 
atstT a general acceptance of the process as one in which grievances are subject to 
mutual exploration and discussion on an informal basis. 

In the C it> University the process has become such a fomialiml one: it is a 
wonder that the union uses it at all. *I he grievance meetings are not called 
**meetings"; they are called "hearings"t suggesting again the superior*inferior 
. relationship we talked of earlier. Rather than viewing the first or second step as 
an oppiirtunity for management and the union, each as an equal party, to 
eiipress their views, the very terminolog)* suggests that (he union is a supplicant, 
the one Si'ekinfi lo he heard. Can this be an attempt to resolve a mutual 
problem? 

f'o add to the offense, the decisions which issue from management following 
such a "hearing" are not. as they are in every other kind of establishment, 
called ' answers", with management saying, 'Tes, we go along with you/* or 
"No. \%c disagree with yuu." In the university setting they are '^decisions** (or 
|K*rhaps they slu)uld be called pronouncements), again elevating management 
to a level of superiority to that of the grievant union or the individual employee. 
I don't know \%hat the statistics are on settlements reached, but it is unlikely 
that such an atmosphere, or such attitude, is conducive to mutually satisfactory 
rcsolutum of any difference. 

Management carries this view of itself into the arbitration process. The 
UniverMtv. in the arbitration priHredure forgets that in other contexts it takes 
the fH)Mtion that the University is a happy little club of scholars working togeth* 
er. sharing peer group judgments* It regards the grievant and the union as 
strangers, enemies, grubby troublemakers, and in effect throws down the 
gauntlet and says. *'Pnive it. We arc not sharing anything, including any 
common feeling about the collective bargaining agreement/* 

Contiusion 

Perhaps this is all part of the growing pains. Perhaps it is a nrtlection of the 

7S 




tuit ihM the administratm who are charged with responsibility for applying the 
^'oiteitive bargaining agreement are burdened by the tomi. One wonders, 
however* why eolleges and universities* which have from time immemorial lived 
b> bylaws and pnwedural guidelines that appear to be much more complex and 
formidable than the cuUective bargaining agreement* have such difficulty. It is 
to be hoped that* scholars all* they will learn. 
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''The Inappropriateness of the Past lor the Future'' 



hy Cari R. Westman 

Direi'tor of kmplayment Helatiof^ Oakland University, Rochester. Michigan 

Ktrsu let nie ^ay that 1 have some reservations about the title assigned to this 
presentattou. 1 happen to think that the past is not only appropriate in any con* 
sitterutton ot the future ol academic collective bargaining, I think we have no 
alternative. What I think is unfortunate is the tendency toconluse the past with 
the present and thus to make impossible any realistic anticipation of the future. 
1 rade unionism and collective bargaining have arrived in the academy and the 
lessons we now learn from the past will have to be considered in light of these 
new conditions. 

1 )ial is why I would tike to make clear that 1 am talking about bonafide trade 
umons and their relationships with management. These relationships occur in 
an academic environment, and to some extent, this fact makes them unique. 
But, iroin all 1 have seen and heard, the similarities between conventional labor 
relations tn American industrs' and academe far outweigh the diiTerenees. In 
this regard , I tend to agree with Professor Charles M . Kehmus who sees only two 
mullets of collective bargaining in general use in the academic setting: the 
company union model and the trade union model. ' 

T1)e company union model, as he sees it, is the traditional methixl of univer* 
stty governance that characterizes much of the academic community today, 
where faculties have developed a system of professional relationships which give 
them a substantially high degree of autonomy, coupled with regularity and 
security in their employment relationship. 

In the traditional theory, the faculties are organized as a community of 
scholars. 1 hey donnnate academic or educational policy and exert major in* 
tluences on issues relating to college organizational structure. In a manner 
reminiscent of the legal profession, the faculty controls the education and cerii* 
ttcation ot those entering the profession. I'hey make the decisions on selection, 
retention and pnnnotion of their colleagues and, in many cases, heavily in- 
tlucnce the selection of their supervisors. As Rehmus has said, **Faculty sup- 
ported by the three basic concepts of academic freedom, professional courtesy 
and )ob tenure have, in effect, created a kind of professional self-govemment 
which, tt tt works, can be one of the best of worlds for an employed pro* 
fessiiinal."' 

l iws, then, is the situation that allegedly prevails at many American univer- 
sities and colleges where trade unionism has not arrived and, if you will forgive 
an itbservation ttiat is only partly facetious* it sounds like a description of 
Yogoslavtan Workers Committees who hire, tire, select the managers, deter* 
mine the \%ork product and work standards and establish the wages. 



t hcirlo M. Rehmus. "Afternaiives to Bargaining and Traditional Governance*'. 
fm ults Po%%rr Valh t Uve tiamaminfi on Campus. Chapter <»♦ Tte tn&titute of Con* 
iHHimi* i^^jA I'iluwation. Ann Artti^. Michigan, 1972. 
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Th« 1 rack Union Model 

I hi* uvofid tiUKi^i, and the* one that I Ititnk wt* arc here to talk aboutt the 
cufivi!fitional trade union nu3del. In this niodeK Kehnius points to the neee^^f^ity 
lor three distinct and important characteristics. First, that there is a belief that 
a ''tiindafiientai and permanent contltct ot interest'* exists between the 
managers and the managed. cSciond. that exclusivity (as in the sense oi ex* 
cifistve bargaining agent) is a ttindamentat element in the organization. And* 
third* the organi/atitm primarily sees itself as a service organization for the in* 
dividual employee. It is these three elements that make an organization a trade 
union, no matter how it describes itself or how offended it is by the term. 

At this |Htint. let me make it clear that I am not saying that there are not any 
differences Uiween collective bargaining in the academic setting and in the 
world ot industry, and that some of these differences, if not fundamental, are at 
least troublesome. 

l or example, it is my belief that too little is understcHxl by either the academic 
union or the university administration as to what is meant by the term collective 
bargaining. 1 here also seems to me to be a general embarrassment with the 
term, trade unionism. Some academics, it seems, don't mind being formed into 
an association or guild, or league or academy, but they hate like hell to be called 
a memlH^r of a "union." And I think some of this grows out of the simple notion 
that ihey teel they "just aren't like those other guys"— the industrial unionists. 
But. in tact. I think they are. One of the relevations to me has been the remark* 
able similarity bets^een the academy and the factoi> in the kind of issues that 
come to the bargaining table, that cause impasse in the negotiations and that 
prompt grievances to be tiled. Just as with plumbers, bricklayers, painters and 
auto builders, protessors are concerned about: (1) wages; (2) work load; and (3) 
job security. 

Professors, like imlustriat workers, worry about how well they are going to be 
able to suppiirt their family and educate their children, and they make their 
Ciincerns kmmn uhen they come to the negotiating table. Professors are also 
ciuicerned atnnit how hard they are giung to work, how Umg they are going to 
Mo» and what i^her conditions are asscK'iated with this work requirement. 
And. tinally. thev are \%orried abiuit whether they are going to keep their jobs, 
v^hethcr ihcir ciuirses are gidng to be well received by the student body and 
whether changes in the curriculum are going to make their particular skills less 
valuable to their instttutti^n. And they aMIect these concerns when they liegin to 
neg*»tiate. }ust like any other ttrganizeit group of workers. 
• It IS not a surprise, thereloa*. \o discover that acadetuies fortned into unions 
end up acting tike most iMher unitmists. Hut this simple statemetit fails tosuf- 
ticieniK account ti^r the nexvness in tfie pr4)cess and that this newness has 
creatnt stnne ctmthct and cimfusion wliich I hot)e will l)e ameliorated by time. 
lot otaniple. tt in not entirelv an exaggeration to say that pasi practice tcMnaiiy 
.icadcnucs has come to be reganled as the whole of the academic tradition going 
hack all the ua> to medieval savants. I don't want tode|)recate the tneaning of 
thts tradiiiufi and the value it still has it) American higher education, but there 
IS lufle doubt that past practice, as the term is usetl in contem|Hirary labor 
a-tattons. requires a much more limited uciinition. 
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Community uf Svholiin v. Kealtt^ 



I'trst ol all, thv msjoii thy uiiivefstty as acoiitniuiiity of s^holarscoitiftigto* 
gftliifr to cf^atu ii universiiy has lung ?iiiict» kist any resemblance to reality. Hro^ 
lessors are ntit independent entrepreneurs. A laetilty member, portieularly in a 
publually supported universit> or eollege, is without doubt an employee and 
4:i>lleettve bargaininy makes that iaet even more emphatic. 1 he agreement that 
results Irom aeadenue collective bargaining defines that enipioycr*employee re* 
iatnmship and is not fundamentally different from the agreements that establish 
and control the relationship between unions and managements in all kinds of 
ottier industries. Uasi practice, in this cimtext* then, is a limited means tor 
defining the imperative limits of tfte agreement and a device for clarifying the 
meaning ut ambiguous provisions of tlie contract. 

PasI Praetivc 

Nim let us turn to siHue of thi; specific questions raised by a reliance on the 
past in a contemporary collective bargaining retattonsltip. As most of you are 
aware, there is a principle of collective bargaining that holds that it is unrealistic 
and therefore inappropriate to expect that every detail of the compact made 
betv\een lal»or and management will be found within the four corners of the 
written agreement, even when the agreements are as voluminous and detaite<t as 
(hiise found in the auto and steel industries. I think this principle was most ef- 
fectively pui forth by Justice Dtmglas in the Supreme Court's landmark decision 
on past practice known as the "Steelworker's Irilogy.'*^ It says: 

riie collective agreement covers tfie whole employment relationship/ It 
calls mio tH'ing a new common law— the common law of a particular indus- 
try or a particular plant. As one observer has put it: 

. it IS 9ini unquiilitii'iily tnw thai a cnlleciiw har^ir! uf^revrnvnt is 
umplv a d*nu99umi h\ whUh thv union ami empioyvvs have imposed 
upuH fmnaiivmem hmiied, express resirieiions ot its otherwise absolute 
n^hi to manage the enterprise, so that an employees daim must fail ww- 
lew /ii i ti/i puint to a specific contract provision uimn which the claim is 
toumled. t here are ttm many people. tfHp many problems, too many mw* 
fnreseeahle c^ntin^encws to puake the words ot the contract the exclusive 
snun e nf rtj^hts and duties. One cannot reduce all tlic rules noverninft a 
cummumt\ lilie an industrial plant to fifteen or even fifty pages, Wiittin 
tifc splu re <»f cttlUrtii'v harnamintt* tlie institutional cluiracteriuics and 
ilic i^niernmentat nature nf the collective* Ifarfjainitig process demand a 
t ummon ta%% uf ilie \liup wliich implements and Jurnislies tlie context oj 



t ntu\1 SUfUofkfrs s Aiticricaii Mamilacturtn|< Company^ l* S 5f>4. 4h LRRM 
24l4 0»ifw)t t s VVifrKcrs \ Warrior ami iiult Navigation ( ompam. .If).) US 5^4. 4h 
t WUM ?4I^<PWM I mud SuvUorkmv. Hntertmse Wlieel Car. cWn , .1h,UIS SV.V 

Ulpifuon i»l the 1 i^urt hv M K Justice Douglas, lUuteU SteeUorkm ot America v, 
V%jrrii»r A (Miit Na^t^athin I'ompam. Ui.tllSSMI). 
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l/w agreement. We nmsl wtsume thai mieiligvnt m*noliaiurs Ui^knuwh 
ed^vd so pUm a need unless I hey !ituted a eofiirury rule in plain wards* 

A iH)Ui*4 tive Hargaifung agreittient i% an elYort to erect a system of industrial 

wit goviTiiuient Arbitration is the means ot solving the unt'oresee* 

able by nmidiiig a system of private law for alt the problems which may 
arise and to provide for their Si^lution in a way which will generally accord 
with the varient needs and desin*sof the parties. The processing of disputes 
through the grievance machinery is actually a vehicle by which meaning 
and content are given to the collective bargaining agreement. 

I he atnivc statement, as far as I am concerned, represents a persuasive argu* 
ment for the broadening ot the principle of past practice, but it diics not mean 
that the concept is unlimited or that there are not or should not be severe con* 
straints upioi the resort to this principle. It does mean, however, that additional 
care must be given to the preparation ot written agreements and the administra* 
turn ol these agreements. 

t^ft me conHuetit turn on some of the problems that I see growing out of a tiM» 
reail> reciiurse to the principle of past practice. I aga*e with arbitrator Arthur 
I . Jacidis wlien he says that: 

"4 l^mun 9nan%iKement eoniract is far more than words on paper, it is also 
. idt the oral tinderstandinfis, interpretations and mutually aeeeptahle habits 
of avOiins which have grown up around it oeer the course of time. Stable 
... and peoi'etul relations between the fHirties depend ufnm the development of 
ci fnutualh saUsiaitory superstrueture of understandina which gives 
opemong ugmthanee and practicality to the purely legal wording of' the 
written contrai't. Peaceful relations depend, further, ufmn both fHirti$*s 
taithfulh livoig up III their mutual comotitments as ^'mbiniied ma only in 
the aetuat contract Oself, but also in the modes of actitm which have he^^ 
if##Mi' an oitegrul pan of ii. 

there IS. untortunateU. a temptation. es|)ecialty in immature labor«managc- 
meni reljiionships. to see past practiie as an tipportunity to circumvent, 
amcful. or even subvert the written terms of the agreement, it can only pnxtuce 
distrust and uievOabK diseiml when pr«)visions of the contract produced under 
ttic pressure ol bar^^aintng are trisoUutsty challenged on grounds of customs or 
past pravfue. tir. to put it ut a shghtty ditterciu way« attempts lo alter terms of 
tttv mutuatlv arrived at agreement through the device of building a record of 
pr,Hitvc III V toiatum ut valid commitments is. again, destructive of stable union- 
management relatinns 

l*rovtdin^ that ln»ih parties are sincerely interested in the deseltipment of a 
stable and |H\uetii! relatumshtp. the answer to these problems lies in an under- 
standing ot the inipi^rtanec tit the concept of mutuality and a real a*adiness to 

'( ^^^ VfvhiKiU! HctUittttn^ t (Hin t^lior Arhitfation tloward t^w Kevtcw« I4H2. 
•i ova 1 .»la H» itltiifc: t t.nipanv. A l^"". l*IMU^"^ 
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liv^ up iu tb'^Hnmttmefit^ tairl> nmk AH pam oi tht* agra'tiient. written and 
uruK tiHist be inutiially agtfcd to and wndmliWHJ. Moifovcr, tlim* K a widely 
tieid acceptance of the principle ut the priniacy id the written tertn^ ot the agree* 
ment. 

lu expand this a Int niiire. let me reter to a statement made by arlMtratur 
Marhii \ oU who said. "Day to day practices muttialiy accepteii by the parties 
ma> attain the status of contractual riglits and duties, parttcuiarty where they 
are at variance with any written pruvistun negotiated in the contract by the 
parties and v^hen they are ot long standing and were not changed during con* 
tract rtegotiatiiuis."^ in this statement, he t>uints to the itu|K)rtance oi nuituai 
acceptabitit) . suggests a responsilntity on the interested party to demonstrate 
the legitimate e^^istence ot ttit* practice and lel'crs to the interiorily oi practice or 
custom w hen standing against the terms ot the written agreement. 

Arbitai Standards 

i'ustiiin or practice is by its very nature subject to widely varying interpreta* 
tiiui. itiis has not only Iteen a problem tor the parties in a ttnion*management 
relationship, but tor the arbitrators who attempt toreecmctl thesedift'erencesas 
well. l itis has prompted Siune arbitrators to set staiuiards tor the adjudication 
ut disputes centering on coritlicting claims ot past practice. One such statulard 
holds that ih the past practice Ih? uneipiivocal and there be a clear utuier- 
standing between t»oth parties tluit the practice in dispute tactuaily a«i stated; 
\2) that the practice was clearly enunciated and acted upon; and (3) that it is 
readdy ascertainable over a reasonable {K'riiKi ot timeasa tixed and established 
practice accepted by tioth parties.^ These standards, needless to say, I agree 
vMth. 

I am sure that all ot you are aware that 1 have not exhausted the subject of 
past practue. but I would tike to comment on a numtfcr ot additional |)oints it' 
ontv Itecause they have been o\ exceptional im|M)rtance to me. As you know. 
artuirait^rs have usually recognized w ide authority on the part of management 
til contnd methiHts ot operation and to direct the work force and to make 
changes that do not vinlaie some right of the employee under tlie wrhten agree- 
ment. It there is a managements rights clause in the agreement, arbitrators 
tend to be even more supfHiriive of managements actions. Nevertheless, there is 
a tendencv tor uniims. even when they acknowledge a particular managerial 
rii^hi. lit point to the non use of a right as an abdication of that right ua grounds 
ot past practices. 

At Oakland i ntverstty. the Board of Trustees has the authority to award 
tenure wiih the advice of the t;kculty acting through departmental, college and 
umversuv c^nnmiitees. Kecentlv. a series 4if grievances were tiled holding, in 
part, fitai titv <tental ot tenure wasa violation of past practices in that the Board 
had never lH*tore denied tenure when positive recommendations had Ihvu 
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rvceivi-d truin thi* various tetiurt? contniittm. Our answer, ot'wour^ic. was the the 
tiicre iioii.u%e ot a right dijes nut nullity that right and that thl^ is a well -estab- 
h%hed principle in the appUcutiun ut pa%t practice. Uiitortunately, I cannot 
report on the outcome iit tfieu* grievances inasmuch as they are still under con« 
stderation by the arbitrator. 

Hnall>. an apph>priale and very important application of the principle ot 
past practice is in the area ofdetining the precise meaning of ambiguous con- 
tractual provisions. Here the issue is not whether there has been mutual agree* 
iiient. but rather the precise nature ot what has been agreeil upon. In these 
cases, past practices may properly be used toclarity the intentions of the parties 
at the time ihe> negotiated the agreement or to reflect the actions of the parties 
atter tmptementatson of the provision in dispute. It is not unusual in such eas s 
for the arbitrator to siniply ask both parties to renegotiate the provision when no 
clear evidence is available as to intentions. 



Conclusion 

Ut me conclude now by re emphasizing three points that I think are of major 
importance in any discussion of past practices: tirst» custom or practice in 
u!H4in-management rclattiws appropriately expands the term and conditions of 
employment beyond the four corners of the written agreement, but they should 
not be allowed to be usetl to thrust open the door to unilateral actions that vio- 
late the written agreement. 

ScciHid. non u^e of an explicitly stated right dws not nullify that right on the 
basis of past practice. 

And third* custom and practice is an appropriate device for defining unclear 
and ambiguous language, but it should also not Ik* allowed to be used as a 
means for circumventing a mutually agreed upon provision in the contract. 
Ihat IS why vigorous and careful contract administration from the very 
beginning o» the a*latioi^ship is so vital in protecting the integrity of the collec- 
tive bargaining agreement and the union-management relationship. 
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The Effects of Collective Bargaining 

on Faculty Compensation in Higher Education 

hy HoH¥Ml BlRNBAUM 

Chancellor, Univenity of Wisvonsin^Oshkmh^ 

As ot March, 1973. thi; t'acuUics of 288 institutions of higher education were 
organised in 199 units for the purpose of collective bargaining (Aussiekcr and 
liarbarino. 1973, p. 119*120). Although the noticeable trend towards unioni- 
zation of faculty seen during the past eight years may now be moderating 
(Begin, 1973, p. 1), it is clear that collective bargaining will have a significant 
impact upon the structun' and organization of American colleges and univer* 
sities. At the present time, however, the direction and implications of this 
impact, while widely debated, are stilt unclear. 

It would be logical to expect that even if no other changes were evident, the 
advent of collective bargaining would have some measurable effect upon faculty 
salaries and fringe benefits, referred to collectively in this paper as faculty com- 
pensation. Although great controversy surrounds the negotiability of certain 
matters unique to the academic enterprise* such as institutional governance, 
Cimipensation packages are almost universally agreed to be legitimate topics for 
the bargaining table. ' Aside from conjecture, and the possible inferences to be 
drawn from studies in other educational sectors, the question of whether faculty 
collective bargaining has had any measurable impact upon compensation has 
received surprisingly little research attention. 

Angell (1973, p. 95) found **almost spectacular relative gains** for community 
college faculty salaries in 23 institutions in New York involved in collective bar- 
gaining when compared to civil ser\'ice salaries, four-year college salaries, and 
cost of living indices from 1968 to 1971. While he believed that such gains are 
caused at least in part by bargaining, he also conceded that **the sharp rise in 
salaries might have occurred without the contracts as a result of increased cost 
of living and the natural competition for professional services.** Mortimer and 
Lo/iers U973, p. US) analysis of salary increases in unionized four-year 
colleges concludes that: 

With one or two eiiceptions, salaries provid<!d for in the contracts analyzed 
arc keeping the faculty even with or slightly ahead of the current rate of na- 
tional inflation. This could be regarded as a significant achievement given 
the current ttnancial stringency in higher education. On the other hand, 
similar raises might have been granted without collective bargaining. 



*AII 23 two*yea« colle^ contracts examined by Angell (1973. p. 95) and all but two of 
14 four ^-ear college contracts reviewe<l by Mortimer and Lozier (1973, p. 113) had provi- 
sions for faculty compensation. Salaries were set by legislation at one state college and by 
a C2»btnet office? at one federal institution. 

^The author acknowledges the assistance of Ms. Linda O'Connor in the preparation of 
this article. 
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ti ^ uti the basis ot cKuttiinatiuii ol imUvUiuut umtracts vucb as thi> vkamplt;!* 
fcilfd itiiit FUk and Dut>ea [l^fi, p. 213) state: 

Iv^^entiaity. unions have lu pruU'Ct the tfcoiiomii: iiiu>rests »»t their nieni. 
bvts . . To a high degree . . .unions have eomributcajiubstamiallj to the 
eiunoiuit ueiiaie of their constituencies. The signitleant raises gained at 
St. John's University, the upper limit of well over tl»irt> thousand dollars a 
>eiir at CUNY, the more than 10 percent total over two years in SUNY 
during a time of budget tvtrenehtnent. and numerous other examples 

t art iWM reached a different conclusion based uiwn his study uf the effects 
ol bargaining. Pointing out that there are some institutions at which it would 
appear that organised faculties make larger gains in eom|H?nsation than might 
otherwjsf have been the ease, he also states that at *»ther unionized institutions 
the tliiancial gains have been no more than wouhl have been achieved under any 
circumstances. He concluded that "It is not yet proved that bargaining wilt be 
an etlective means for the improvement of faculty compensation", (p. 51) 

These reports are therefore cquiviK'al in their tlndings and, for the must part, 
not based ufH>n systematic collection and analysis of data. 

.Several studies have attempted to evaluate the effect of collective bargaining 
on s.darie^ in elementary and secondary institutions and systems, but the results 
are «ls»> equivo^-al and subject to attack on metht^obgical grounds. Kasper 
tlM^O) rtlated statewide teachers sjilaries to a number of other variables, in- 
cludint; the extent of teacher organisation, and concluded that "there Is no 
statisticdly significant piisitive cttect of teacher organization on salaries, once 
other variables such as inc»mie and urbanization are taken into account." <p. 
<».V) Uatrd and Johnson n'»72) argue that Kasfx-r's Hndings are statistically and 
mcilNHlulogically ttawcd. and that use of statewide rather than individual school 
district data is iui^ppropriate. 

til ^Miuther attenipt to relate bargaining activity to salary increases. Smith 
tl'>''^) ctimpared average teachci salaries in the United States to national per 
captiii jnct»mc and to the gross average annual earnings of prtKluctitm or mm- 
Miperv jMirv workers tor the yean* l»)SI I%2 and from l%3 to 1970-71. which is 
ideriittU-d as a iK-riml of rapid acceleration of bargaining in public schiH»l 
svsUMii«.. I ne vomparison indicated no evidence of a substantial acceleration in 
leachcr nalary gains to match the acceleration in collective bargaining activity of 
the pas! decade. While the data did not show that teacher salaries had increasctl 
Ci»n»parut with other groups. Smith argued that bargaining may still have af- 
fvviiil salaries bv preventing declines or by changing salaries in individual 
disiruts without atTecting national averages. I'hornton (I973I has argued that 
Sn iih's conclusions are in error and that the impact of collective bargaining on 
sat,.rtes van be determincit' only by comparing salaries in school systems with 
and wulnnit tacultv bargaining agents. In his own ctmiparison of salaries in 83 
lar){c urhai! sc}uh»I systems. 1 hornton found absolute salary ditYcrentiats in 
fav«»r »»t svstcms engaged in collective bargaining rat ging front S23K to $472 for 
the nttninuim ami n^aHimtim salaries for teachers with baccalaureate degrees, 
ami SiKO to S.^.1.^2 tor minimum and maximum salaries for teachers with 
itiasiers .U'grces. ( Ihornttm. l^>''l> 

I he (. listing anecdotal description of salary changes in higher education, and 
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i\w voriilk'tHiy mutts at vtiuiies in the public ^vho4)t si^'itut . do tmt providi* a 
very Statist act ury bast' upon whtvli :u di^termitiu if ^'oltcvUvc bargatiuttg can bt* 
fddU'd to woinp^nsattofi m liighur i*ducatiuti. 



Ituf kIff«Hrb of Bargaitilng Upon Compeiiiialiott • An Hypothesb 

lh\^ study u<is based uputr lt)c hypotltvsis tluil colk'iiive bargataiitig ha» had 
fio etti\ t ut)otf tacuily coitipciisatioii in higher cdiicattoti. in ttuirt* torinal li*rnis» 
It t% pratictifd that the rate ot vuitttKMisatiiui whatige in unionised and non- 
iHiumi/ed tnstifutions has nut been signitUantly different during the past 
several %ears. 1 his slalentent id the null hypothesis is not made as a statistical 
MMtvenienwe. but rather is based upon observations of the s^fciali eeonnniiet and 
polftuMi torces laving eotteges and uniu'rsities during the |)eriuii l%H to PI73« 
and tht* consequent ability oi taeully nietnbers tu apply leverage to tnerease 
salary and tritige benefit trackages. 

I'irsf. taeulty compensation did not appear to be a major factor provoking 
inieresi in collective bargaining during this |)eriod. It is believed that interest in 
collective bargaining is a function of two factitrs: tirst. the legal opportunity to 
do Sit. and second, f«iculty dtssatistactiiui with their working environment, in* 
eluding such factors as economic bvnettts. working conditions, decision-making 
authoruv. rapfM^rt among faculty and t9etween faculty and administration, 
publii ^uppt^rt id higtier education, and faculty ttidependence and freedom in 
carrvuK ttut its duties. <Uegin. 1^73. pp. 12*14) 

It IS li^cnerally believed that "1he extension to government workers, particu* 
lartv ai the State level, of the right to organic* for collective bargaining is the 
most im|H)rtant single reason tor the {^resent form and growth of acadenue 
unions. " KiarlMrino. p. M Tutdic college and university employees were 
thea*fofc forced into a tMrgaining reiaftonshtp, not due to internal pressures, 
hut because of a nrcognitiiui tliat in a unionized public sector only those institu* 
ttons \% hich \%ere similarly organized would be able to compete for public funds. 
UJohcrfv. l^^.V p. 1) 

(iivcii the opportunity to participate in tnirgaiiiingt and the external firessure 
to do so tn onter to meet competition front other sectors of public employment, 
u musi als%) Ih' recognimf that the |K*ri<Hi of the early and mtd*t%()'s was one 
charactcn/ed by griiwing faculty dissatisfaction, particularly in ttie two-year 
ciille^cs and tlie emerging hmr year colleges and universities. Rapid growth in 
enrollments, cluinges id mission fnun single to multi-purpose, inca'asing 
centraii/etl review t>y statewide tuiards. and in many cases, a history of adminis- 
trative authi^ritarianism led to inwrcased pressure on many campuses for 
chafi^es leading to more appropriate rifles for faculty in institutional gover- 
nance In revteuing faculty unrest in l%7. a task force compitwd of faculty 
nieniK'rs re|)orteti that faculty dissatisfaction was being caused by rising enpee- 
tations%>t protesstonalism and changes in edticational organization, rather than 
concern ^uh salaries. They indicated that ''In general. . . . our field studies do 
not tndkate that eionotnic factors perM* have t>een an important eomideration 
underlvui^ recent ^ipressmns of faculty unrest/* i American Association for 




Highi'f iiiiuvatitifi, t%^. p. IM' alUumgii it was aKu mHed that taciiity were 
ctiiui'riii'd ahnut tttc inturmil alUH*atum ot vofii|HMisatHmrcsiiuri%*stictviCi'itaiid 
atMi)n^ttq)aHim*nt> and ranks, (p. 2^1 

Saiiirs data cutk^ctifd and |niblishcd afiiiiiailv In ifiv Amt*ricafi AssiK'iatuinof 
I Hismity Pfotcssors <AAl!l*) support thv hdid that during the niid I%OS 
tawultu's had gutnl rvasun. In and targe, to il'cl sattsiWd enough uith their 
eioittmite status so that sahtry increases would itiM he the most prevstng matter 
cm an agenda ot iaeuUy eiUteerns. Ahhougli the t%H•h^ AAUl' report on the 
eeonomn: stuius of the prolessitm <AAUI\ was titled 'The Threat ot In- 
ttationary l.iosuMr*. and raise^t the speetor ot threats to taeuhy wom|)eiisation 
te»i'h. <he tavuhv s major voiiiplaint was that the rate ot itiereas<s had merely 
slowat ihmn troni the year hetore. In faet. the AAUP reported was that faeulty 
salanes ftiai year had tiiereased "only ?.2^*b4 while the eotisutner price htdex 
rose 4 2%. meaning that ** . . oser-aH real compensation went up only ahout 
three ftercent'* (emphasis added). In tact, the restdts ot the AAUl* biennial 
survev. which unfortunate!) includes a biased sampling ot iastitutiotiH, indi- 
cated signittcant changes in iacuttv real salary levels during the tilteen«year 
{H'fioil trout \^ix\ to t%H. I'or example* in the eiMisumer price uidex was 
1^^^ ti, using H.Ul as the basi* year with an inde:^ of !()()« while a comparable re- 
iatue faculty salary utde% stiHHi at WKO. showing a decrease in real purchasing 
power iiuring the |H.'riiHi. By t%8, however, the consumer price index which 
liad risen to on the siittie base was tar outstrip|Kd by the faculty salary 
mde^. which then stoiHi at .VO.i. In tttteen years* therefore, the index of 
average tacuhv salary ia//><.sri'(/ tor price changes rose from 87,7 in 1953 to 147,9 
m I^hwmAAUP. hm^, p. 144). 

IliK IS ;tot to say that the professoriate was completely satisfied with the 
pr«»grcss that tiad been made* i arr tt973) |Hnnts out that professors are 
tnmbU'd by their compensation compared with that of other professors, such as 
taw and medicine, even though he acknowledges that , . the years 1957 
through PM)9 saw perhafis the sharpest increase in the compensation of 
academician « in the present centui^.*' (p. 4.^) 

Itased u{uui these data, it is not unreasonable to believe that concern with tn- 
ttucncc m decision making rather than dissatisfaction with compensation levels 
wa^^ the primary siuirce id facuUy ui!rest which promoteil unionism in the late 
l^Hxki's. and to predict that this slioutd be reflected by an emphasis upon nego* 
tiaiioii> .tttccting govcrance rather than salary at the bargaining table. 1 his view 
was siippi>rted bv an A. I*. \ . re|)resentative who indicated in 197;) that issues of 
tenure, lob secuntv. and grievance procedures had been more important in 
Iacuttv coilective bargaining than had wages and fringe benetiti^. tSemas. I973« 
p h) • 

VVtide M IS proiubly true that improvement of salaries may imt have been the 



'It^ere arc. oi ctmrse. enceptium to this generalisation. The orisani/atiun of the 
tdcul'v o\ the I'nuersitv i>f Khintr Ivtaiid tias hccn attributed by its president .Wi'/vto a 
salarv itispute. saving. "Salary was the only substantial issue. There were no sitinitleant 
pmhfentv about academic frctrdom ur faculty participation in governance, for example." 
iHaum. I'l^V p \n\ Angelh 19^.1) found kiw salaries to be a serious factor in the unioni 
/aiion .(mimunuv college focuhi^H in New York and Michigan. 
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ffiusi voinpelttfig iiitcrest ut tavtiity uivuivcii itt aillectivc bargaitiifig. it is al^iu 
pfohahK true Omf iiutuimU wumjifiisalioii thruiigli colled ivv bargaining wuuld 
have hi-t It ditficult Uiai him* even it iIik had \Km a printary goal. 

lo apprvctatu ttu' rvasims tor this, it must tir^t bt? undcrstmHl that collective 
bargaining is alnimt exclusively a phenontenon of public institutions. 1 he 23 
uniont/t d independent colleges and universities comprise about b% ot all insti- 
tuttons uivolve^l in eolKtive bargaining, although almost Sb% ot all colleger 
and uniu*rvities ui the country in W\ were non*public (American Council on 
Muvation. I^M, p, "^2.117). Theva^t majority ol unioni/cd institutions there- 
fort.' relv on public approprtatiiins lor their tunding. l-or many reasons the late 
PMil>S uas not the nu)sl uusptcious perimi to seek unusually high increa:»es in 
faculiv ^Hunpensation. Public support ot higher education had increased enor- 
nuHish HI the previous decade, rising irom $1.5 billion state and local tax 
dollar H ih 14.^') to billion in t%8 64. (American Council on Hducation. 
m'M. p ''J. 102) At the same time, other |Miblic concerns were exerting in- 
creasuiK pfessurv.tur ihe alUwation ot additional revenues* and it might be ex- 
jiectcil liut! niiUi) i>t these claims would receive priority over salary increases for 
an already ciMutniraiively highly paid sub-set of public employees which bad 
already received unusually high salary increase's during the previous ten yeais. 
to viratn such increases would not only make more ditticult the problems ot 
state fcMHirct? allocation, but might also have a spilil-over effect on salary 
deniaiulyby other t)ublic employees. (Kasper* 1970, p. bO) 

I he ccimtnnic realities within the profession itself also a|)peared to lend 
themulvcs towards increased interest in jol^ security and an extremely weak 
bargauting position lor increasi'd com{H;nsation in the academic marketplace. 
Dunnm the ot ritid 1%H to l^r2. the interrelated dynamics of increased Ph.D. 
prmhut ton. slowdowns in cnriitlmeni increase trends, and high faculty tenure 
rales fne%orably Ivd to stitf competition for a decreasing number of faculty 
ptisouuiH An inersuppty <»t applicants for vacancies would make it even more 
dittuuh to iMrgain strongly tor increased C(mit)etisation levels. 

I'lilnu al d^onsidcrittnms were pntbably as critical as economic ones. Legally 
barred ui most states from the ultimate union sanction of the strike, it is 
doubttnl that even with this power the faculty bargaining tH>sttion would have 
hicn i;reatlv enhanced. Colleges and universities do not perform the same 
student w ustiHiial functions which are a critical componet of the public schcKjls, 
and tin rctuiv are less subje'*rt to the pressure of irate parents forcing a ijuiek 
settknK'ni. Nor would a strike create potential economic losses to the •'em- 
pli>*vr which wimld tend to lead to salary increases as a means of completing a 
contract In fact, whether i^rgani/ed or not, the {Kilitical clout of college pro- 
lessors \*as. and is. extremely limiteil. As one oliserver noted, perhaps 
somevshat inelegantly /V . . college faculties are among the last to bargain anil 
ttiev h.i^K the least ptiwer in the legislature. Government white-collar workers, 
blue collar workers, nurses, and teachers all go to the same public trough for 
mone\ It stands to reasim that the strongest will drink the deefK'St, and at 
prvsvnt . college faculties have yet to tnid the trough.*' (Graham, 197^, p. $7) 

I he lack td expertise in {Hdittcal matters would be further compounded by the 
backlash ot cain|H4s unrest in the late 19bO\. and the consequent possibility 
that k-ctslators would win the favor* rather than the enmity, of the voters by 
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siluiufMit? firm a^'uuist gri>aJ ti*iaiiiiat ificrt'astfs tor the suppiiM at higher edii- 

h I an aKo bf arijm'd liiul the ^juvcriiaiuf structure i»f public institutioitv 
wtuiUl t. m! ti) make harj>ainiii^ t»ver such matters as participation iti <<ecisi..n. 
making atut i.ther fu»ii ec«»noiinc issues more pruluctive and less diflicult than 
barki.iiHm« abnut salaries and Irinf-e benclits. While internal governance con- 
fr«»*mu s can usually be resolved at the campus. «»r in some cases the state level 
ut A hii4t'cr educafjonal system, economic packages usually require in addition 
the cunsideratHin ot other units of state administration as well as the legislature. 
I his makes salary negotiatiims extreiitely awkward, since there is often no single 
agencv with the clear authority to bargain such issues in gosnJ faith. (VVtillett, 
p 2H; tiarbarino. I»»^2. p. S> Mttreover. from the point of view of state 
fiscal of tkes. it is preferalde to trade *iff increuseil salaries for "no-cost" items 
such asflected department chairmen. 

» Mif these reasons, it was believed that faculty collective bargaining efforts 
would f.^ us primarily tm non economic issues, and that unioni/atitm wtmld not 
have anv significant impact upon compensation in higher education. ' 

Thv Design of the Study 

An t Mvrimcntal desijjn was developed to i^ovide evidence to support or 
reievt (fit hy pothesis. I he design was based upon a coinparisim of average 
facultv compensation in September. 1^72 at malclied institutions with and 
Miihuiit collective bargaining. 

Uu- nLitchini; pr»H.evs began with a listing ofe!ichof2tH> institutions involved 
«n cHlUvfive bargaining during the l')72-7.1 academic year. A base year than had 
t». \k di I. rmintui against which compensation increases could In? measured. The 
base vi af ..f hir>h n«) was selected btvause it offeretl a periinl of live years against 
wbkh f.. t.teasure changes in IT 2 7.1. ;i„d liecause the major impetus for bar- 
gatnuit: >H>;an that vear. with only 1.1 institutions unioiii/ed prior to 1%H 
<Aus>«vk< r ami (iarbarino. N'.l. p. 120). Average institutional compensation 
kvtN i. f the iMse vear were determined through data collectetl in the annual 
A M I' survey ot the ecomunic status of the profession (AAUP Bulletin. I%9). 
Of tlu instiiutiiMis bar^jaming in tt»72.7.V only 1 18 were listed in the AAUP 
survt v ..n.l were a iained in the vimpte. Some of the unlisted institutions were 
iioi tn t x.Mt-fKc in l*MH hw and others chose not to participate in the AAUH 
Mud* I vxclusi»»n of insiitiitiims for which base year data were not available 
mav iiifr.>.iiuc a bias int.» the study. While theelfeets of this bias are unknown. 
It nIiouUI he pointed out that over half of tlie iiun participants were two-year 

I he \\l V data were then reviewed tti find a matching institution for each of 



IhiN belief u'cmv tu bv vfiared to researchers in the field as well. Whcihcr purp»»e- 
iHllv .<r ma.fvertcnil\. .« recent study on factors affecting conipens.iiton in higher edu 
v.iti.m t( -hn. W It jiid a suuU i>i the same topic iwiw in prtigress tAmeritan Assueiatiun 
<.t I not n.fv f»f..fesv.rs. \*t .\. p :«M..s» sponsored by AAUP and NSF d.> not apiiear to 
cimsHfcr the presence .)r 4l»sence of collective bargaining to be important enouiih to 
invludirit tn their fltuHtsuridle analyses. or k 
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the t IH iuiWgi's aiid utiiver^itiei ri'nialtiitig in the ^latitpte. Institutions were 
iP4(i'hi*ii (111 the ba!iU uf eontroi <pubtii% ittitepetident, ehureh related), level 
UHiiVi*rsitv. tour*>ear wuUege without master tmiHratiiSi four<year college with 
ma^ter^ programs, two-year college), and eouii)ensation level in the base year. 
OnK Histtiutions fur which such matches could be made were retained in the 
sample In addition, an attempt was made to match institution si/e. as 
measured by the rmnlb^*r oi t'utl-time faculty employed, and geographic 
k>i'auon. Where it proveJ impi^ssible to match a college with an institution in 
the ^anie state, an attempt was made to select an institution in a contiguous 
state In sitme cases, however, control over si/e and location was not pmsible if 
the intoartty ot Ci^ntrol. type, and base year salary was to be maintained. Of the 
118 HKMtunons. matches were found for 88. Inability to match was caused 
either In tatture to participate in the later 1^73 AAUP study« or by institutions 
whose averav;e compensation in l%8*b9 was si>high that no comparable institu- 
tion could he found with the same control and level. Unfortunately, included in 
this categt)r> \%ere all of the tour-year institutions of the City University of New 
York. 

Average compensation levels in 1^72-73 were determined by analyzing data 
contamed in the 1973 AAUP survey (AAUP, 1973). Since average compensation 
leviN \%ere no longer included in the 1973 survey, they were calculated for each 
ut the sH collective bargaining and non -collective bargaining institutions by 
Micightitig the average compensation for each academic rank by the number of . 
lacuhv tn that rank. 

A CMinpartson between average compensation levels of the 88 match institu* 
mn\ ill l%H.t)9 and 1972*73 is shown in Table 1. 



Tablet 

Averufie Com/tenstuion of Institutions With and 
Withuut Collective Bargaining in i968'69 and i972'73 



Institution N 

With c i>i!cctive Bargaining 88 

VVtthiua Collective Barg. 88 

Ditference 



Average CompenMtlon 

1968.69 1972*73 Dlffeffcnce 

S12.341 S16.681 $4,340 

$12,294 $1S.8S7 $3,563 



$ 47 $ 824 $ 777 




t he data m I able 1 indicate that collective bargaining institutions liad higher 
^compenvitiim levels by $47 in 1968*69. and that this difference increased to 
$H24 in l^'^Z'^J. for a net gain of $777 over non*colieetive bargaining institu* 
turns. 1 he compensation increases of both groups of institutions over the five* 
year (KriiHt wea* subjected to a two-tailed t-test and found to be significantly 
ditterent at beyond the .01 level of confidence (t-S.SI). 
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Iht* li>poilif5ii5i iliat ilic rate ot cutiipcti<uitioa timtigc* In utiioiii/ed and non* 
uniunt/ed insittutiuns had m^t bwn ^^tgni^tyanti> diik*raiit in thmtur^ not sup* 

ported. 

Hi*vui;nt/iiig that the increase in coni|)etiHatiun levels seen In collective bar- 
naintni; institutions ma> ddter among categories ot institutions, the 88 matched 
culfeijes and universities were divided into lour groups: public universities, 
pubhe tour >ear colleges, public tuo year colleges, and imlein^^ndent and sec- 
terian institutions. Although the latter group included independent and sec- 
terian institutions at both the university atui college level, the sample was so 
smalt that no lurther meaningtut division ot tlie groups could be made. A com- 
partson of compensation in I%H-t>9aiid 1972-73 tor each ot these tour groups is 
shown in t able 2. 



Table 2 

4 vmi/[»f CumpensatUm of Four Caienorivs of Institutions 
With and Without Collective Oarnaining in l9bH*b9 and 1972*73 
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As HiCM in I able 2. universities were the most pcmrty matched group initially, 
wi;h a S24^ditlcrence in comtH*nsation i^etweirn the matched groups in I9(>8-69. 
Hv however, this diffea'nce had increased to $M30, a net change ot 

SMH3 t.iv.irnig institutions in collective bargaining. This increase was signiifcant 
at the 01 level of contidence <t " Of the nine pairs of institutions the tive» 
year uKrease was greater tor the institution invtdved in collective bargaining in 
all but »»nc case. 

Pttblu tour vcar ci»llen:i*s showed the greatest ditlerence in compensation 
ehani:c> between l*)bH ^*) and 1^72-73 related to collective bargaining, with 
uniotu/« 4l colleges showing a tive-year compensation increase $1,157 higher 
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than iioit uiuofii/i'd cittU'gvs. ailju^kltHl tor a titiiiur initial UiHcrctkc in Ihc bast* 
>car. I he ditkrcnci's tii the 4:ot}i|)ciisatioti ituteascti tur the twu groups was 
^ignilWatit M v^eli he>ofid the .01 level ot eutitUteiicc it -O.hS). As seen with the 
puhhv universities, the dtreetiuti uf the ditierenees in eaeh tnatwhed pair was 
feuuirkahlv similar, in only tuur oi tort> pairs did the eiinipeiisation ul the tion* 
uniuni/cd uistitutiun exeeed that ut the uiiiiMii/ed one. 

Ahhou>!h the au-rage lUe-year eunipensation inereases in tne group of 29 
tuii >car colleges and tU independent instilutiotis tuith lavored eolteetive 
barguinuig institutions hy $.175 ami S.UH respeetively, these diiterenees s^ere nut 
statisfiwally signitkant tor either tt - 1.25 tor two-year eolleges* and t tor 
inde|H:ndent insiitutiiins). tn seven ot ttie ten independent inst' ations» and tn 
otit) id the 29 put>tie two year eoUeges, jiHiipensation inereo ws over tile past 
live viMfN vvere higher in the unionized institution than in the non-unionized 
one. On tlie basis ot these data, h does not appear that eolteetive bargaining has 
been et!ectt>e in increasing compensation id' taetdty in public two-year and 
mdepeiulent institutiiuis as a group, although it may In: that it has been etieetive 
in specttic institutions. 



EffcvU of Rank Ulstributiun on Compcnsalion Levels 

the average taeulty compensation in any institution can be atleeted by two 
\urtabies: compensation at each rank. and. the dtstribtition ot taeulty by ran^ 
Increases in average compensation levels may be caused eittier tiy increasing the 
compensation id one or more ranks or by increasing the proportiim ot faeulty at 
the higher, and thus mure remunerative, ranks. Thus tar, faculty bargaining 
has been viewed v^ithin tlie contei^^t of salary and fringe l)enetit negottatiiins. In 
vtev% o\ ttie tact ttiat rank distribution lias also been considered a negotiable 
Item in nome Ciuuracts. it is useful to examiite changes in rank distribution 
diiring the period l%H-(i^) to 1972-73 to sec if conipensalion changes may be 
related lo rank changes. 

In the nine paired public universities, the pntportion id' senii»r faculty 
iavsi«tiate and full prolessi)r) in cidtecttve bargaining institutions ri)se friim 52 
percent to 5n percent i>f all full-time faculty during the |)erio<l l%8-69 to 1972* 
At the *»ame time, the proportiim ufsenti>r faculty in non-collective bargain* 
ing universities mse from 52 percent to M percent. Hie greater growth in the 
pr«>pitrtion ot senti>r faculty in nim-uniimized universities which would have a 
positive etfect upiUi ciHUfKMisation inereases» means that the data in 1'abte 2 
pritbabU umlerstates. tosome extent, the diflcrentiat in cimipensation increases 
timmt m coMecttve liargaining institutiims caused directly by salary and fringe 
benelit ncginiatii)ns. Changes in academic rank distribution in public four-year 
vollcgvN i4" percent ti» 52 percent senior faculty in unionized, and 46 percent to 
>.t pcfvcnt in Uim unionized institutions) were not large enough to have any 
signitkant etfect on ditferi^nces in compensation levels. 




Discussion and Summary 

Aitahsts of changes in ctmipensatttni levels in K8 pairs of matched institutions 
dunnc the pcruid between l%H-ft9 and 1972-73 indicates signittcantly greater 
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invr<fti<^t*s »H itisiHutiiUis ^nj^u^ini tii ^'olUvtivi' bar^aiiitn^ as ot tin? spHitit o( 
Auraiif cinntHfnsuituii tmtvasvs v%m* hi|;hvr in each ut Imir iiisiiiutUmai 
cate^nru-^ fpublic universities, publiw tour-year vollejijes, pubhv Iwo year 
votU'^i^s. and HuiefHMuh'iif Mu\ secianan iu>lli*^*i*s and universtlies) atfhou^*h 
fhesi* dttkrenees \ure only sfalistically signilkant in the Hrst t^o eafeguries. 
Hovvi vcr. these thidin^s do nut necessarily mean that faculty collective hjr^ain- 
Hik! tia^ been the causative tactor tor increases in public utuvcrstties and four- 
year o'lk i^cs, nor that collective bar^aiiiin^ has had no impact u|Hm public two- 
year o'Ur^es colleciively or individually » nor upon independent institutions 
indhiduaHv. 

A brat comparison ot the numbt*r ot public universities and tour*year 
cottci^t H w! the sample, the number ot sitch itistitiitions in the AAUI^ 
survev. .aid the total number in the universe will indicate one ui the prublenniut 
dravunu ucneraii/ations from the data. There were 9 public universities engaged 
m cuHcurvi* bargaining in PNih ti^. l-aeh ot these was inctuded in the sample 
and inatilad with one ot the non coliective bargaiiitng instituttims atnotig the 
publu univi*rsita*'* inctuded in the AAUl' survey. However, the insti- 
tutions represented only '^^'^q ot all public universities operating in }%H 
lAnkTicait v ounciton Education. pp. 7MI2}. A similar situation enlists 
lot |nib|u tour vear coile^;es. Ut '^.^ such instittitions with collective bargaining 
agents. <mly 4.^ tb.t'^o) v\ere hsted tn the AAUP survey in l%8. Matches were 
selected trotit among the total ot 2b5 such Cidteges listed by A AUK which iti 
turn included ^2% id the ih'^ such institutions in existence at that time. The 
statenteni that collective bargaining is related to increased I'aciUty compensation 
must therelitre be understoinl to bv depetulent to some extent upiui whatever 
blasts UMv Ih* relatcit t«i an instuutional decisiiin to participate in the AAUF 
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Assuming that these biases are not signiticant. it is reasonable t4» state as an 
hvpothests that faculty collective bargaining is a cause oT increased eonipen* 
satttMi U'vds. An alteniative hypothesis is equally tenable, however. It haslnren 
stated th.t! the growth ot I'acultv unionization is directly related to state legis* 
latioii pci rnttltng collective bargaining in the puldic sector, hi tact, by 1972 alt 
publu t*Mir vear c^^tleges but tuie were iot ated in states w ith collective bargain- 
ing \a\\s Uarbarino. I^"".). pp. 4-5>. I!arlier. the pinisibility was mentioned that 
putdu tt'twt.ds might be reluctant to tund large iitcreases in faculty salaries 
bwauN* t the posMbte spill over etiect upon other public etnpioyees. it is also 
poss»t»;- t.\u'vvr. that the spill-over etiect has worked the other way and that 
tacuifv t • nctits have lH*en tied to increases won by t ther, and perhaps more 
pov%ci}>:i public cmpUtvee organizations. 

JiiNf .4. {Possible biases tn the selectiiui firiiceduies may have atl'ected the 
tuutiru at public universities and tour-year colleger with collective bargaining 
rect'Htt! «:reater cimipcnsation increases than those withiuit bargaining, so 
sinnlat ^ .iscs nun have attected the finding id no significant ditlerences in 
ci>mtu'r;-.atum a'tatcd t*> collective bargaining in public two-year and ttidepen* 
dent ^ftk i:es. 

Vuhh< t AO uar institutions pose the nuist critical problems in this regard. Of 
ttie ^'*4 Mich colleges ,n t^H tAmeriean Council on futueation. 1973, p. 
''2.122^ >>niv 123 i2t '^u) participated in the AAUPsursey that year, and only 5() 





ot the IH2 {2^%) imiftvcd hi iuUectuc bari{aiiiiiig aiu iialuiled in tin? AAUP 
re|Mift l t>r the pufpiisfs ot this stud> , 2** iit ilie SO could he iiiaU'ht^d uilh noii^ 
unioiii/iui instttuthms. I h^ }>t'tictal apt^HcahiUly 4>f thi* riiiditif^s ol this study to 
puhUc tsio vcar colleges js a ^{roup an? thi'ft*torc uiimtain. Ol thu 2.^ iiidt'})eii' 
dctit itistiiuftons uiuttvcd ui iulkviUi* hargammg lit m*^,), 10 wm uicludcd in 
this studv. AgauK the ^ahilitv ot the sample is made questuutabte hy the iavt 
that only 5H| 4it 1,4 '2 uidepeiident ifistitutfous are Usied tii the l%H AAUP 
survey An additioiia) probletn is created by tlie eoinposition ot this jjnHip which 
tnwiudes Histitutiotis at ait levels and under both independent and denunii- 
naiumaUimtrot. 

It should also be noted that colleitive bargaining is a nuieh nuire recent 
phenomenon in the nulet^endent college sectiir. Since Mie National Labor Kela* 
rtiins Board accepted pirisdiction over these institutions only in (Uoherty, 
l*r V p t), eom|iensation itica*ases which may have been, or are, in the process 
ot being negotiated fna> not lie adequately tetleeted in Septendwr, h)72 AAUP 
data t his tune lag inav alsii \k a factor in analy/ing public institution data as 
^eil It ts known that 44 'a ot all uiiioniml institutions in 1^73 were organt/ed 
bv l^rt>. "M^;, li> l^^l. and Mfi^'o by IM^2, (Aussieker a ti Garbarino, p, 
t2(h i he data in this study thus include Mune institutUms whose negotiations 
might not have been retleeted in H'^J'^J compensation data, except |Hissibly to 
the estent that unusuatlv high salary increases may have been granted in pre* 
ceding years as part ot a management attempt to avoid uiiiont/atum ahogether. 
the tact that the tack ot Cidlective bargaining in higher education is such a 
a'cent |>henomenon also nutkev it impossible to study einn|KMU»ation increases 
on a longitudinal basis. Whetlier inereases are likely to i ;cur duritig the first 
negntiatnm and then stabUt/e. whether they will show a cumulative increase 
Irom vear to ye.*r. or whether they will loUow some other pattern is an important 
questum de^ervlng further %tudy/ It would also lie of interest to know whether 
the ih^ reases seen in public institutiiins w ill tie concentrated in certain years, 
and w higher the rate of increased compensation will tend to increase, decrease, 
or remain stable over the ne\t several years. 

|'4)r both public two-year and independent instittitions. therefore, the most 
pi^sftive statement that can tie made is that the data do nut indicate any signitV 
cant eltects related to collective bargaining for the insthutionse.xamiited. I'here 
fs also no n*as4tti tti reject the {Hissibility that at itulividuat institutions under 
certain conditions ct>llective bargaining lias been etlecttve in increasitig faculty 
c%tmpensation levels. 

(men the results seen in the public universities and public four*year college 
gruups. It is interesting to speculate on tta* reasons that collective bargaining 
appears tn be related to stgniticantty higher com])ensattoii increases. In doing 
so, we assuna* that these increases have been caused directly by faculty bargain* 
ing rather than by a spill over from other public employee actions* 

•Oidv at the public twi^year ctillvges has vollcctivc bargaining atVecteti a reasonable 
number ot instituiu>ns over a relatively long perioit of time. Based on the data colleetcd 
tur thiN stiulv. viHnp«;nsati«»n tnvfvases were found to be slightly higher in I t twu-yca^^ 
cut)ek(e\ v*uh uninn rcpresentatum prior to l%9. than in IJ which organized after ihat 
date. HimeNer . the increases were still nut stgntftcamly dilferent from those wen in non* 
orKant/ed mstuutums. 
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fathi'r than by a spill ovi^r (roiii ottic*r public eiiiptiive^ aiibtii^. 

In arguftig tor the original tiuH h>t)otia*?itSt it was itiilivatiHt litat salaries and 
trtttgc hi*netUsdtd not appear to be a major tactor in tacutty difisatislaetton and 
that therelitre vontpensation wotdd not ap|>ear to be a major issue at the bar- 
gaining table, t his, ot course, might not be true it the institutions involved in 
eolteetive bargaining were anunig those %vith the lowest ecmipetisation levels* If 
sueh were the ease, a greater emphasis on economic concerns could be eiipected 
at the bargaining table. 

Unfortunately, AAUP data are not analyzed so that it is piisstble to identify 
the conipensalton levels ot various categories ot institutions. It is {Nissibte, 
however, to determine how the average compensation ot these institutions would 
bavt' been rated by rank against the AAUP scales ot l%8*09. 

A review ot these data indicate the the salary schedules ot the nine universities 
were among the top 4% in the eountry in three of the four academic ranks, and 
on the top i}uarter in the fourth, t hree ot the four ranks in public four*year 
colleges felt in the top quarter of the compensation distribution, with the ex* 
cet>tton being tlie rank of full professor which fell somewhere between 28% and 
bK% otalt institutions. 

1 he high c^mipensation increases seen in collective bargaining institutions are 
therefore f)erhd|>s even more remarkable (because they occurred in institutions 
which were already in the top com{K*nsation categories. The current high 
contpetistition levels a » City University of New York, for example, are often eitetl 
as evidence ot the \ • tiveness of collective bargaining (Mortimer and Lo/ier» 
p. I14>. It is wtten forgotten that in l%8-69, one year Inrfore CUNY 
entere«l collective liargaining, six of its colleges, including one of its community 
colleges, were anumg the 2S most highly com(K*nsated in the eountry, and two of 
them were in the top 10 (American AssiHrtation of University l^ofessors, 

The propmition that **i'acutty will ex[)erienee ga*ater dissatisfaction in insti- 
tutions that are unatde tti provide them with the renmnerate benetits that other 
institutions may tn* otTering*' (Begin. 1473, p. |7) does not appear to be sup* 
{Hirted* at least to the extent that unioni/ation is an index of dissatisfaction. It 
also may be. however, that dissatisfaction is a function of the fvference group 
turing considered. A relatively highly paid faculty member at a small indepen* 
dent two-year college may feet satistled if he compares himself with other 
iwrstms similarly situated, but pinirly used if he relates to the large* prestigious 
research university down the road. 

During a ()eriiHl v^hen facuhy in general diil not ap|K*ar distressed overcome 
pensation packages, institutions with mueti higtier than average salaries and 
fringe lurnettis were «)rgani/ii}g and succeeding in increasing their advantage 
over their sister institutitms. even further. Wtiy this was hap[Hming is a matter 
f«>r further research. l>ut one {Htssible explanation may be advanced. Once an 
institution, is unioni/ed. the tmrgaining agent must {mHluce results which are 
satistact4)r> to its ctmstituency at a level higli emnigh to protect itself from at- 
tack by other potential bargaining agents, 't tiese Itenetlts must l>e seen by the 
facultv as being in excess td that which would have been achieved had bargain* 
ing been initiated, and could l^e based either on economic or non-economic 
gains. As indicated earlier, during this pericnl of time, faculty interests seemed 
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icnter on tioii i^onomu' tnattvfs ami patli^ulaily U(i4iti iiim'aUng (he 
ta4;yit> \ wk* ui ^uvurnaftvt* and ilccKiutMiiakiiig It ma) that admimst ration 
resiHiaiH'^ to (kinaitds \or iiivti'awd tacuit> itiHui^HiC. or tit smm ca^vs iv^i^* 
taticc to the cuntravluai ciHiitWation of powi'rs which the tacuhy aia*ady cnjoyi>d 
thntu^fi tradttioiial gi^vcftuiicc, turct'd hart,<aiiuii){ agciitSk to tall back to a 
wcondarv tnicrvst in tiuivasvd wompcnsatuin a^ a nican«i oi reaching agree- 
ment. It this conjecture is accurate, it means that cotnpensation Hcheiiulcs could 
have tH*en more cU>sel> controlled, had college management been u tiling either 
to yield on governance issues or to face the consequences ol union sanctions. It 
may he that iacult> may have been willing iur forced) to trade utlotliert^enettts 
such as nnprovcit student tacutty ratios ur reduced class si/e lor iitcreased corn* 
{Hfusattun. (|}i>herty, 1*>'\V p. ,1) 

Such tradeotis may f»e ejiemphtted by the decision of the St. John\ University 
tawulty negotiators to '^gradually sacrifice*' signiticant demands related to 
reduced class si/e and similar issues in order tii gain additiomd compensation 
advantages triuti the I'mversity. tllueppe. 1473, p. }84) Whether these trade* 
otts wdi ever be carried to the ei^tremes threatened tn some of the more vehe- 
ment cntics oi faculty tvargaming, leading to increased salaries at the ct>st of 
academic trecilom or some other major nonavunomtc matter^ remains to be 
scen- 
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Do Students Have a Place 
in Collective Bargaining? 



Depuiy ProyouL Mas^Uihuseiis Staie Collv^v System 



VVhtfii ill ttiw' late t%OS the tawulties at Hcvcral 4*ycur iri^itttutioit^ ui higher 
eUucatioti tlr^kl tiuik coUevtive hargaifitng ^ieriousiy, the reaetiun of adininis* 
tratars ranged trotii eoiicern to alarni* Many saw the event as the awakening of a 
potential giant, as taeuUy at pubiie institutions beeame aware of the power that 
lay hidden in the labor relations statues which gave them collective bargaiiiing 
rights in nearh 13 of the Uniteil States; and with the 1^70 Cornell University 
vase decision ot the National Labor Relations Board, faculty at private institu- 
tions \^ere granted similar rights. 

College and university administrators in those early days were dismayed — as 
indeed were many faculty and some students— by the potential effect of eoUec* 
ttve bargaining upon the institutional structures of higher education. 

Qu^tions Kaised b> Bargaining 

t he academic community wondered wluit impact faculty unionisation would 
have upon their traditions, and what changes it might force in the existing 
patterns of control within tlie university? .S{)eciHcally: What would be the 
ccitnomtc impact of collective bargaining upon institutional budgets, (many 
alrcifdy in or near deficit as a result of inilation. and shrinking enrollments)? To 
what e.i^tent would faculty professionalism be nuHlitted? What would be the 
Hupact of collective bargainin,^ on academic decision*making? Would the ad* 
versar> basis of collective bargaining destroy cotlegiality as an alternative system 
for contlict resolution? What would become of the faculty senate as a model for 
campus governance? W^tutd collective bargaining so freeze the development 
and long range planning functions of collegiate institutions that growth and 
charge would become virtually impossible? What, in short, would the American 
universitv look like by under She impact of faculty collective bargaining? 

In 19^4, with (i2 four year collegers and universities now represented by a bar* 
gaining agent most of these questions, alas, still remain unanswered. If 
anything, the list has grown. Not the least important of the newer questions 
aiUicd is this: HVnii will he the effect of coUeaive bargaining upon the rights, 
interests ami status of students? 

Tor students the question is a tactical one: How to obtain a position at the 
bargaining table? For faculty and administrators it is a policy question: Upon 
what basts can a student role in negotiations be justified? 



Efforts at Stusient Involvement 

As early as October 1^70. the Board of Trustees of the eleven Massachusetts 
State Colleges sought to obtain a participatory role for students at the bargain- 
ing table, and to articulate a rationale to support that move, lliis marked the 
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imt tiiajor attempt iii the ct>umvy to transform the traditional bilateral bar^aifti- 
tiig t^ocess into a tri-partite endeavor. About the same time* students at the 
Bruoklyii Center ol Long Inland University were being admitted to bargaining 
sessions as observors. More reventlVi at Stinrketon State College in New Jersey 
and at Ferris State College in Michigan students have tried to develop other 
niethods tor securing a student role in the bargaining process. At Stocketon, 
!he> executed an agreement with the AFT UKal in February 1974, which pur- 
ports to preserve a nuniber of specific student rights. In my view, the agreement 
ts unenforceable and has no legal binding power, A copy of this agreement is 
attached as an appendix. At Ferris, a student sits as a member of the adminis- 
trations' negotiating team. Administrators on the Ferris bargaining team have 
reportedly granted an effective veto to this student so that, by a mutual under- 
standing between the student and the administration, no administrative 
proposal will be made to the union without concurrence by the student. 

It is clear that, while administrative and faculty bargaining teams are still 
generally reluctant to grant students a place at the collective bargaining table, 
the level of student demand for a voice is increasing dramatically. The pro- 
ceedings of the ''National Student Colloquy on Collective Bargaining'* held in 
the F;ill of 1973 in New York under Alan Shark's chairmanship, need only be 
consulted to verify this escalation of student concern across the countiy. 

Lack of Legal Status 

The question of whether students have any place in collective bargaining is 
brought more sharply into focus by the question of what is being bar- 
gained—that is. by the specific matters which the two negotiating parties agree 
fall within the definition of scope of bargaining. As non-employees, students 
have no legal claim to a seat at the bargaining table under any existing state 
labor relations statute, or under the National Labor Relations Act, Students are 
simply not parties in any legal sense in collective bargaining and have no right in 
law to be involved in negotiations. Nevertheless, there is nothing to prevent the 
parties themselves (the Board of Trustees as employer, and the faculty union 
representing the unit of professional employees) from voluntarily inviting 
students to participate in negotiations at any level and with whatever role they 
deem appn^priate. Neither are the parties prevented frcm including the 
students in the provisions of the contract itself. It is important to note, however, 
that the terms of a collective bargaining agreement benefiting students would 
bind fiw/v the board and the union — not the students; students would stand as 
third party Krnetlciaries. and as such would have no legal responsibility to abide 
by the terms of the aga»ement. Thus, the board and the union can rely only 
u{H>n the students' goixl faith and moral commitment to carry out their assigned 
duties under the contract. 

The central question in my view is not, therefore, whether the parties to col- 
lective bargaining have the authority to assign a rote to students either in table 
negi^tiatiiMis or in the contract itself (they may do so at any time by mutual 
CiUisent). but to what extent student interests are directly affected by the 
matters K'lng bargained. Where a case can be made that their interests are af- 
fected, then I K'Ueve, a case can be made for their participation. 
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Twu Basic Approucli^'fii ' ^ 

SuKC ih^ijUvciU ut taculiy bargaining at 4 year collcgci^and universities, five 
ur s\\ vears ayu. two lunilanientall) dilicrent approaches to table negotiations 
have emerged. One seeks to close the scope iA tiegotitious; the other; quite 
deliberately, xo widen it. The first attempts todetlne a condition ot employment 
tor tacultv as consisting ot only wa^es. hours, grievance procedure, fringe bene* 
tits and related ctuutitions; the second liberally interprets a condition of em- 
ployment tor taculiy to include, in addition to wages, hours, tringe benefits, and 
yn^vance pr^nreduie. such matters as academic freedom, the process of faculty 
evaluation, the standards for faculty appointment, promotion and tetmre. the 
pfiKcdures for determing faculty wi^rkload. and the participation of faculty in 
the campus decision making or govw'rtuiuce structures. 

(..olleges and universities v^hich adopt the first or narrower deiiniiion of a 
condition of employment no doubt., have the stronger case for excluding 
students from the table. I he extent of legitimate student interest in matters like 
tacultv salaries, grievance privedures. leave policies, retirement, and lite and 
health insurance, is hard to demonstrate. Where negotiations are limhed to 
these ivsues students have a heavy evidenciary burden in showing that their 
interests are directly affected. However, most of the approximately 40 collective 
bargaining agreements existing today at 4-year institutions have included one or 
more issues like faculty evaluation procedures, faculty workload, or campus 
governance; any one of these matters sufficiently etlcct the legitimate interests 
of students to warrant their participation in the collective barsjaining process. 



llie Massachusetts Eiiperiencc 

A briet description of the collelctive bargaining experience of the Massachu- - 
setts State College S>stem may be useful to other institutions in evaluating the 
advantages and disadvantages of student participation in bargaining. 

l-ight of the eleven Massachusetts State Colleges are unionized — four by the 
Al l and tour bv the NHA. l-ach is a separate unit, and negotiations are con- 
ducted on a campus by campus basis. 

In l^"U. the AFl organized the faculty ^t Bosttm State College opening the 
wav to additumal clectiim victories in 1971 and 1972 at the Massachusetts 
t ollcge i>f An. Wi^rcester State College and Lowell State College. Follow ing the 
AK1\ early lead, the slate's affiliate, the Massachusetts Teachers 

Assiviation. vvv>n the nghi t** a'present faculty at Salem. Fitchburg. North 
Adams and VVcsttleld State Colleges. At the present timv all four of the AFT 
campuses are uniler contract. Three of the tour NtA campuses are in negotia* 
turns, hut none have yet an executed aga*ement. At the time they unionized. 
*inlv a tevv ot these campuses had a viable faculty senate or other form of gover* 
nance, and those had shallow nu>ts. The virtual absence of facuhy and student 
inv4»lvement in campus decision-making strongly influenced the decision of the 
Hoard o\ Irusiees tt> include governance as a matter for negotiations. The 
trustees bthevei! that the incoq>oration of governance structures into the 
contr.ut ^ould stabilize the operations of the campus, and guarantee to the 
tacultv at large not to the union-^iia-union greater intlu- nce over their own 





pnrtyss^onal Uve^ and ixmtQ ol ihm itisitutiun. It was to accomplish this 
purpose that the Board in h)70 openvd the scope ot negotiations to include not 
onU governance but tacuUy ^'valuation, iaculty workload, and faculty pro* 
motion and tenure processes. As a result ot that decision, the question of the 
role of student participation was first raised in Massachusetts, and the Trustees 
took the afttnnative position that if governance was to be negotiated, students 
must be inehide<l in the contract governance structures. Moreover, they in- 
structeii their chief negotiator to nuike every effort to obtain the cooperation of 
the unions to permit students to come to the table. 

As it developed, both the AH and NHA resisted student involvement in 
negotiations until late in r-)72. I hus, contracts were bargained and executed 
with the AF1 at Boston State College. Worcester State College, the Massachu- 
setts C4>llege of Art, and at Lowell State College w tthout a student present at the 
table. Nevertheless^ students were included in the contract itself at each of these 
tour institutions. 1 hese contracts guarantee them a right to equal representa* 
tton on all governance committees, including conmiittees on curriculum, the 
college calendar, budget development, admissions, and. most importantly, 
parity 4>t ivpresentatton on the central campus-wide, tri-partite governance 
biKly called the A 11 -college ( ouncil. Mviretuer. they were given an important 
voice in faculty evaluation at the departmental level. 

In late ^^2. by mutual agreement between the Board of Trustees and NEA 
affiliate which then a-presented the faculty at North Adams Slate College, 
Fitchburg State College, and Salem State College, students were finally invited 
to sit at the bargaining table. A written agreement was reached and signed by 
the board, the NKA faculty leadership, and the students setting forth the 
folUm ing key provisions for student participation in negotiations: 

1. That the Student Government Associatiim would be responsible for 
select mg the students who would form the student bargaining team. 

2. I hat the number of students on the student team wimld be equal to the 
number 4if members on the administration team and the faculty union 
team, respectively. 

.V I hat the stuiient bargaining team would be allowed to participate in 
table negotiations, and would be permitted to address any issue brought 
tt> the table by the two parties in their proposals and counter*proposals. 

4. I hat the students, would, therefore, represent the entire student bixly 
and wtmid exercise their independent judgment in representing student 
views on bargaining issues. (Thus, the students were not a part of either 
the admtnistratiim ot the union team, and agreed not to consult or 
ilcHK'ratc privatelv w ith cither away from the table.) 

5. I hai the student ream would be accorded the same right to caucus as 
the parties, in the event of a caucus, the parties agreed to suspend their 
ttegotiations in order to permit the students a reasofiabte time to confer. 

h. That the stUilent team was understood to have no right to prevent eittier 
partv to the negotiatiims from reaching an agreement* 
1 hat students would observe the negotiating grcmnd rule on conttdential- 
ttv and limit thctr communication about the progress of negotiations at 
the table to the iixecuttve Hoard of the Student Cuwernment Assmriation. 
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a. 1 UHtntHliateiv upon t\m cunciusioii oi ttt^gotiations. and aiti^r rajitV 
i-aitoii ol the voiitract by the uiiUm and acceptance by the board, the 
Student Government A^iuoeiation would bring the contract to the 
student b()dy for a campus-wide student referendum. Through this re* 
terenduni all students would be able to indicate by secret ballot whether 
they wished to accept thi^se portions ot'the contract in which students 
were expressly involved (for example, on such committees as curricu* 
hint, admissions, college calendar, and faculty evaluation). A No vote 
would result in the renunal of students from those contract provisions 
but would in no other way impair the agreement between the parties. 

At Salem State College, the Student Government AssiKMation, not to be outdone 
by the iioard or the Faculty Association, retained an attorney to sit with and 
represent the student bargaining team in negotiations. The parties agreed to 
ailmit the students' attorney to the table after he consented not to speak for or 
on behalf of the students. Silence is a diflicult restraint for any lawyer, but it 
uas a necessary pnxedure in this instance to insure that student interests were 
represented by student spokesmen . 

In Conclusion 

In evaluating the Massachusetts experience with student negotiators, I must 
candidly note that it was not without its difttcult moments. There was occas* 
stonal acrimony between ttte parties and the students over particular issues. 
Nevertheless, the result of student involvement added a constructive dynamic to 
the bargaining process, tending to keep both sides more honest when dealing 
with matters attecting student interests. The fear that a student's presence at 
the table would destroy the integrity of the bargaining process itself, or at least 
seriously compromise the bargaining ability of the two parties, did not 
material t/e. 

Whether in the future the NEA in Massachusetts will continue to cooperate in 
permitting students a meaningful role in bargaining, is now. however, an open 
question. U*aders in the Massachusetts Teachers Association have already 
signaled their displeasure with the lack of support students have given to faculty 
{MYsittons at the table, and may resist student involvement next time around. 

Despite its sometimes uneven quality and its uncertain future, the Massachu- 
setts experiment \^ith student participation at the table, and student involve* 
ment m the c^mtract itself, has pi>sitively helped to prevent polarization of the 
state college communities. 

I hus, the Massachusetts lesson may be to suggest that tor some institutions 
the negi)tiating table can become a future alternative to the conference room for 
eflectivelv reconciling the interests of faculty, administrators, and students. 
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''Do Students Have Any Place 
In Collective Bargaining?'* 



Alan Shahk 

ImmeUiafe Past Fresiiiient, Student Senate. C I/. N. Y. 

Do students have a place in collective bargaining? 1 am a little bit biased and 
I say yes, very much so. 1 would like to state that there are actually three basic 
student theories. I'he tirst is that increases in salaries and fringe benetits won by 
the faculty unions will come out of student piKkets in the form of higher tuition 
and fees. A second theorm is that faculty collective bargaining will diminish the 
expanded student role in campus decision-making won during the turmoil of 
the l%iYs. The third is that faculty strikes will interrupt the student's 
education. I think these fears are very legitimate and have been witnessed by 
many student leaders across the nation. 

1*here are many obstacles though facing students that want to become in* 
volveil. Perhaps, the ftrst and foremost is that of just understanding the process 
and that\ probably the first and foremost problem the faculty have too. There 
Ate certain i>ther restrictions such as legal recognition, gaining legislation that 
might help them, or finding an informal means that would enable students to 
participate in the prcKcss. Those are the three basic obstacles: 1) obtaining 
legalities to have them participate; 2) finding informal ways tor those campuses 
that would refuse or, at this time, woukl prohibit students to engage in formally; 
and 3) to get legisiiation that would enable students to be involved. 

An example of the struggle for legislation is on the West Coast. 1 recently 
returned from the state of Washington where in Olympia we worked on a bill 
trying to add in a new section that would incorporate students in the community 
college system with observer status, to see that their rights are protected. I don't 
know if this bill is going to pass. It is certainly controversial Senate Bill No. 
2IS8. i^au.s ^uiticthing Hke this: 

In order to insure that due consideration is given to student concerns about 
matters which becon»e subject to negotiation under this chapter, which 
may affect students and their rights, the employer shall allow the at- 
tendance of representative students at all meetings between the employer 
and the exclusive bargaining representative held in the course of bargain* 
ing. 

In Massachusetts, in the state of Washington, in New York and in California 
the students are becoming quite involved. Their strategies are many. Students 
are lobbying. You have the student group in the State of New York, the 
liii^vcrsity Student Senate in the State of New York, you have two lobbying 
gnnips in California. There are groups in Colorado and in the State of Wash- 
ington that are right now lobbying for some kind of legislation that will enable 
them to participate in the process. 

One strategy uses the courts. Students fearing faculty strikes, have been suc- 
cessful in obtaining court injunctions. In Chicago, in two Pennsylvania Com- 
munity Colleges, and :t Tacoma Community College in Washington students 
were successful in the luigation process. 
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Aiurthcr ^ittatcgv uivulvcs observer stauj>- Observer status has been successUil 
at four or ttvc dittcrent campuses. In sinnc cases students were part oione team 
or the other. Observei status to many students is the miuiniuni they can accept 
to see that ttieir imerest is being protected. You also have indirect stulcnt 
participatuni as t^pfxissed tt> direct participalion. At CUNY students were 
ottered a part ol either bargaining team, the administration or the faculty. 
Neither side said that we would be part ot the team as tar as being at the table is 
concerned. We would have been part of an overall policy committee of one of 
the two sides. Students at CUNY did mt want to be against one side or the 
other, we wanted to be free to go by the issues, l ake class si/.e as an is^;ue. We 
wanted to be free to choose between the issues and not l)etween the sides. That 
we saw as a tremendiuts problem. Hs|K'cially if you were part of one team and 
you were sympathetic to what the other team wanted. You also have, maybe a 
two-partv or three-party syitem. Many people have talked about a tripartite 
arrangement. 

Vhe last strategy is hunianization itself. This, perhaps, scares a lot of people. 
It bothers me too. because for many student groups, it might be just a name 
change. If it is to be humani/ation it has to be more than semantics. It's going 
io take a lot of resources, time, and money to parallel the structures of a faculty 

organization. 

We talked about the obstacles very briefly. We talked about some of the basic 
stiategii^s. I think the key here is we are talking about tools, we are talking 
aoout strategies, we are talking about procedures and I think that is very, very 
important. As the scope of negotiation increases so will student awareness about 
this entire problem. When negotiations began, 1 don*t think anybody realized 
how much everything was tied together as far as students are concerned* Where 
else is there a model in this country where there is such a concept as shared au* 
thority? Yet. in the college community we do have a structure where students do 
sit on certain committees, they do participate. The scope of negotiations, in 
many cases, delves into these areas. In some cases bargains have excluded 
students from things that they had already been accustomed to especially in the 
areas of student evaluation or in grievance priKedures. 

Id like to otfer to you an outline of what I consider areas of student concern: 

I Keci>gnition 
II Right to Negotiate 

III Grievance PrvK'edure 

IV Student Rights. Academic Freedom 

A. Individual Rights, i.e. due process, freedoms, and responsi- 
bilities. 

B. Organizational rights. 

1 . Student Government or Association. 

2. Student Union (check ofl). 

V Ueliverv* of Student Services.^Medical Health. Financial Aid, Coun- 
seling. Fmployment. Activities. 

VI Access and Services of Campus Facilities. 

A. Library. B. Meeting areas, C. Athletic. D. Parking, E. Trans- 
portation. F. Book Store, G. Food services* 



VU Student liy»tuati()n<i— Pr<M:«dures ^administration ot). 

A. Faculty B. Administratiun C. Curricula U. Service Contracts. 
Vlli Kitiht and Access tu inlurmatiun. 
IX (iradtng Systems 
X Class Si/e 

XI Conditions uf HnroUment 
Xil Tuition Policies and Guarantees 

XIII Student hours and work toad requirements 

XIV I'he Academic Calendar 

XV Bud|«et Resource and Allocation i.e. Salaries 

A. Faculty 

B. Administration 

C. Students 

XVI Access and Protection of Student Records 

XVU Decision Making. Participation Guarantees, Personal Decisions, Cur> 

ricuium. Student Services 
XV 111 Amendment Procedure 



Ail these things mentioned here, are things that students themselves have 
talked about on their local campuses. Everything starts from beginning with 
recognition. Students need to be rerecognized as a group. They have certain 
rights and responsibilities. I'hey have the right to negotiate and they have 
already negotiated especially in campus government plans. On some campuses 
bargaining has already occurred, although it wasn't collective bargaining. 
Students feel very strongly that they should have a grievance procedure. At 
many campuses there are no format mechanisms for a grievance procedure. 
Why can't students have a step-by-step method? In the State of Washington, at 
one particular community college, they do. 

Students* rights and academic freedom are already spelled out, but the con- 
tract by two parties supercedes all existing laws already on campus. Many 
students feel that their bylaws, should not be superceded by something in a con- 
tract. Maybe this right should be protected in a contract too. 

To some, this list might seem distrubing. What rights do students have? 
Sure, they have some kind of moral right, but they have no legal rights. And 
unfortunately. I must agree with you there is nowhere in the nation where 
students are given the right legally to negotiate as a third party. They are given 
the right to involve themselves informally but, I think as we are seeing in 
Massachusetts when certain elements are saying that students are no longer 
serving our needs, maybe we don't «;ant students to be in the process, student 
involvement is illusory. It might be that the informal method will not be that 
successful. It might mean that we must move into some more formal structures, 
and it's unfortunate in some ways but the student is being left out in a situation 
where he had been part of an academic community. 

The next few years may be very interesting when students are rallying with 
their State Legislatures. What eitent will they have an impact in trying to 
change the thinking of many people who cling to the industrial model that says 
there will be only two parties, management and employees. I see no example of 
any other institution in this country where the difference between the two sides 
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iire nme ^^iniiiar. B«?cau^e ih^ management and tmployees are not like some* 
thiiig you IiikI in a factory because the pe^^pte in man)^ cases have the sanie 
citucatton, have niacfe the siime chores. You have the adniinisirators teaching 
atut teachers administrating. The students are a part of this academic com* 
niunity . It is only a matter of time before students can prove this. 
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Oo Students Have Any Place 
in Collective Bargaining? 



I 



by NUHMAN SwiiNSON 

Pmideni, Cook County College Teachers Union 

The piMiituin of imr Faculty Unlun developed over a period of eight years of 
collective bargaining \s that students should participate in college governance 
and shimid develop their own collective bargaining relationship with the Board. 
hum the beginning, we have encouraged the City Colleges Sxudent Government 
tn their continuing efforts to improve the rights and status of students. 

As a result of these efforts* Student Government^ in the fall semester 1971 
conciuileil a written aga*enient with the Board entitled Student Rights and 
Hesponsibilities. A copy of the Agreement is attached. The Agreement has now 
been incorporated into Board Rules, so that it has the same legal standing and 
force of taw as the faculty collective bargaining Agreement and the non- 
academic employee's collective bargaining ^^wem^ni« All of these agreements 
have been incorporated into Board Rules. 

Our Union has taken the position that students should have the same status 
and rights as employee groups such as faculty and non<academic employees. 
I'hese rights should include the right to organize, to bargain collectively and to 
strike, if necessary to enforce demands. We have consistently opposed the idea 
that students or any other part of the college community should be treated 
paternal isticatly or included as a subgroup within an agreement negotiated by 
the faculty. 

City CoUcget Studeot Union Agreement 

The Agreement negotiated by City Colleges students contains a number of 
provisions which enhance the power and status of students. Among these pro- 
visions are: 

t . Student Government. The right to organize and establish a student gov- 
ernment and to adopt a constitution. Funds collected through the student 
activity fee are to be used solely for student purposes as approved by the student 
government and the Campus Head. 

2. Student Participation in College Govermnee. "The student government of 
each of the colleges shall be aUowed to designate a student representative to each 
of the policy-making committees at its college/* Under Illinois law, the city- 
wide student government also designates a student as a non-voting member of 
the Board of I'rustecs. The faculty are not accorded a similar right under 
Illinois law. 

Student Constitutional Rights. All constitutional rights are assured to 
students including freedom of speech, press* peaceful assembly, association* 
piilitical beliefs, etc. 

4. Due Process Rights. Prior to the suspension of a student, a formal written 
complaint is required followed by a formal hv*aring including the right to be 
represented by counsel, the right to cross examine witnesses, the right to testify. 
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th^ right tu answer all charges, etw. 1 he hearing umiinittce is to be coniposeii of 
twoadtuitilstrator^t 2.tacult> tneftibers and 2 eleetecl student representatives* ^ 

Areas uf Common Interest 

I he lability. nun*acadeniic employee and Student (iovernment have common 
areas ot interest . These areas include, but are not limited to: 

1. Evaluutiim o/fiwulty and utiministraton. Under departmental evaluation 
procedures, students have the right to submit evaluations of faculty members 
and survey forms are utilized for this puriuise at each college. 

2. Curriculum, Registration. Budget and other academic governance com- 
mittees. As mentioned previously, student government has representatives on 
all educational policy conimittees. 

X fight against tuition. Both Stt:dent Government and the faculty union 
have declareit unalterable opposition to the pt>licy adopted by the City Colleges 
Board unpasing tuition for the first time in the 63-year history of the City Col- 
leges. So far we have been successful in getting the Board to reduce the pro- 
piised tuition from $5 to S4 per credit hour. However, we will not be fully satis- 
fied until tuition is completely rescinded. 

4. Student Health Care Centers. Through negotiations, students and faculty 
succeeded in 1971 in establishing i^tudent health care centers at each college, 
fully staffed and equipped. 

5. Student and Faculty Day Care Centers. In cooperation with students we 
have succeeded in establishing diiy care centers at two of the eight City Colleges. 
We are still attempting to negotiate the establishment of day care centers at the 
other six colleges. 

These are only s^mie of the areas in which we cooperate throughout the year as 
vkcW as during contract negotiations. As.a resuU of these commom etYorts, we 
KMteve we have a fine relationship and excellent rapport with Student Govern- 
ment. 

PROPOSAL 

S I LiniN 1 RIGHTS AND RESPONSIBiUTIES 

,4 < a Mtudcnt at the City Colleges of Chicago, you are being asked to indicate 
y uur apprti\'al or disappmval of this document, it is the result of some 20 
punt iessiopis hy students, faculty and administrator ^vho began working on 
the prv/Hisal in February. 1971. Now you are requested to vote your ap* 
pmval »v disappnnal of the entire proposal After you have voted, please cut 
nr tear otf the ballot and drop it in a mail box. It is self^addressed and 
pt^uuiic free Your ballot must be returned by October 4. 1971, to be 
counted. 

Stmicftt iinvenfmint 

At each coUc^e students have the right and responsibility to organt/e and 
cstahljsh a student government of their choosing under a constitution subject to 
revte\» and ratiticatum b> a majority ot the studi^nt body voting withiuit further 
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appfuiTiii b> either tHvuity or adniinbtnitum. prcivUted thut iht con^tHutiim b nut 
€oti(riiry to dpplkabte or the H\ik% of the Hmni of 1 ru^tee^ itf Junior i*oit«ge 
Ui^ifiii No. Members ot the student government must be selected by a 
demoi*7ati€ procedure and must be <»lUiient& registered at the college, lite role of 
the student government and both \ts general and spevitic re^pom&ibilities ^hall be 
nmde explkit by the students at each college and the actions of the studvni 
government ^vithiii the areas ot its own jurisdiction shall be reviewed only through 
orderly und prescribed proiedures. Funds allocated to student activities shall be 
expended only upon request of the student giwemment. The student government 
may submu vouchers to the appropriate administrative ofttcer of the college for 
the eupcndtture of these fumls. These vouchers shall be honored if they are ex- 
(KMiditures for student activities and if they are consistent with applicable law. 
Uiiard Kules or policy. If any student government voucher for expenditure of funds 
Is denied at the tcical campus, the student g<wernment shall have the right to 
appeal that decision to the Chancellor. 1*he student government shall be advised of 
the balance remanitng in the student activities fund each month and. any time the 
Board audits the said lund. it shall be provided with a copy of said audit. 

Siuiieni Uireaory 

I he student government at each coiioge shall have the right to compile a student 
directory containing the following information: Name, year of studies, address and 
telephone number. Directory information from a student shall be obtained only 
With the appri)vai of the student, who will give his approval by signing acard. The 
student government must be given the opportunity to gather directory information 
at the most tavurabie time, probably during registration. 

Student Pann ipation in College Governance 

I he student goverinnent at each of the colleges shall be allowed to designate a 
student representative to each of the policy-making committees at its college. Said 
representative shall be entitled to the same notice accorded members of the said 
ctmunittees. lite i^bjcit of this provision is to bring the viewpoint of the student 
btnly to each u\ these committees. 

Stiuletit Citizen Rights 



Students v,ho are citt/ens tif the United States enjoy the same basic rights and 

are bi uuid by the same responsibilities to respect the rights of othen as are all citi* 
/ens Ki)reign students have the same rights and responsibilities, except as limited 
bv l;*\* Among tht»se basic rights are freedom of speech, freedom of press, free* 
iUm ot peaceful assembly and assiHriation. freedom of political beliefs, and free- 
dom from personal hirce and vi«>tence. threats of violence, and penonal abuse. 
I he exercise of such rights shall be subject to the necessity for the orderly func- 
turning ill the college, and are subject to vaUd and constitutional regulation by the 
college 

Right tn Organize 

Students have a right to organize or join any college organization or association 
pro%idetl that they submit to the Vice President for Student Affairs (a) a statement 
ot purpose for the tirgani/aiion. (b) a standard statement of non*discrimination 
and tc> a list of oftkers or organi/ers. Such organization or associations shall be 
{Hfrmttted use of ci^llcge facilities during normal operating hours when such use 
dties not intcrtere \fcith instructional or other activities at the college. Such organi* 
/alums i»r avsociatums shall comply with the rules and regulations of the college. 
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Pm4% tumAfiaimt ImpmpvrAvud^miv t^'uluutiun 

StisdeiiH %haii havi; protrvtiun thrmtgh orderly promhires scaleci in writing 
sigutnst preiudtcti<i or caiirtchnis avadcmic evaltiatiun. The dcvufopnuMil ot orderly 
pr<icedari'<» shall be inipieitiented at the individual cotlegeb by agreement between 
student), faculty and adnunistration. 

Pruh\Uum Afiuiiist Improper Ihsdmure of Student Opinim and Association 

Inturntattun about Ntudent vtew», beiiefii and as<i»ociattons and judgements ot 
abiltt> and character that faculty members, administratitrs or ^taO acquire in the 
course ol their v^ork shall not be Ci»mniunicated to per^ns outride the college 
cunununity withuui thestudent*«ipernuj^sion. 

Omfidentiatity of Student tiles 

Student tiies, including any letlers of recommendation, amsntained at thecol- 
lege shall be open to inspection by the student or any other person he designates. 
Suwh records shall not be available to any person not on the college staff or any un* 
amhori/.ed \^^xsm on the college staff without the student's permission. The 
student has a right to add a personal statement to the file, and to have any particu* 
)ar letters of recommendation added. Before any derogatory material is placed in 
the student \ Hie. the student shall be shown the derogatory claim and initial it, 
and must be given the right to answer the claim which shall be included in the tile. 

0(t<*ampus A ctivtttes 

No rule or regulation of the college shall apply to a student's off-campus activi- 
ties, unless the college's intea*sts as an academic community are distinctly and 
clearly involved. 

College Authority and Civil Penalties 

When the activates of a student result in violation of law, college officials should 
be prepared to direct him to si>urce» of legal counsel consistent with legal ethics. 

Due Process Rtghts 

INFORMAL HEARING 

Priiir to suspension of a student for any period less than 6 school days, the stu- 
dent shall be given a written statement of the complaint against him and an op- 
piirtuntty to pn?sent his version of the facts. The President, on the basis of both the 
complaint and the student's answer shall make his decision. His decision shall be 
communicated to the student in writing. 

FORMAL HEARING 

Priiir to the expulsion of a student, or his suspension for a period of 6 school 
days or more, the student shall be accorded a hearing on the charges upon which 
such disiiphnary action could be based. A representative of the student press and 
of the student giwernment. and su^ h other persons as the President designates 
shall be entitled to attend the hearing. 

The hearing to which the student is entitled shall be conducted by a heariv ^ 
committee designated by the President. ITie hearing committee will be composed 
of 2 administrators. 2 faculty members and 2 elected student representatives, each 
app^^.nted by the President. Prior to such hearing the student shall be advised of 
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the cUar^^vf. agaiiis^t him. At the hc^nitg h ? ihM ^tititicd to bu rcprewiiti^ by an 
altnrucy or uUvtvur oi hiv choice. 

Tlui %tudimt will he given aii opportuiiUy testily and to present eviueme and 
witnesses. He shall hau* an opportunity ti«hear and qaesilon adverse witnesses. In 
no case will the eoutnitttee coniider statements against him unless he has been ad- 
vised of their content and ot the names of thoie who make them, and unless he has 
been given an oppurtunity to rebut utifavorable inferences which might otherwise 
be drawn. 

All matters upon which tbt decision may bt based must be intorduced into 
evidence m iha proceeding before the hearing eommhtee. The hearing committee's 
recommendation to the President should be bas.nl solely upon such matters. Im- 
properly ^lii^quired evidence should not be admitted. 

After thi' hearing, the {^resident shall be advised promptly of the recommen- 
dation of tiie committee and the substance of the evidence un which that recom- 
mendarion is biised. U. making his decision, the President may accept or abject the 
i'omriiittee\ reconnnendation. If he rejects the recommendation» he must state his 
reasons for rejection in writing, in any event, the President shall advise the student 
m writing of his decision within three schv^l days of his receipt of the recom- 
me.ulattiMi uf the committee. 

i}e Piesident may suspend the studetvi pending such hearing where his 
presence on the campus is likely to interfere ^ ith the maintenance of proper order. 
Where the student has bw\ suspended pending a hearing the student shall have a 
rigiit to a hearing within 5 school days of the ttrst day of the suspension. 

A decision of the President to expel or suspend a student in excess of b days shall 
be lorwarded to the Chancellor. I he Chancellor shall be advised of the substance 
of the evidence on which the decision was based. The student shall be notified that 
the decision has been forwarded to the Chancellor. 

In the event the student charged disagrees wish the decision of the President» he 
may appeal the decision to the Chancellor. To do so, he must submit to the Chan- 
cellor within 5 scho4)l days following the President's decision, a statement speei- 
fyuig in what respect he disagrees with the decision. The Chancellor shall advise 
the student in writing of his decision on the appeal within 5 school days after 
receipt of the student's statement. 

The Chancellor niav uphold the President's decision. limit its duration, reverse 
the decision, or permit the student to enroll in other colleges in the system. 
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Tti« Oistiniiuished Advisory Committee to the Center 

The Center has the Infiititit «t bruad base of advice and guidance from the 
tcdtowing di*>ttiigui«ihtfd and knowledgeable pernuns in the tleld of eoUective bar* 
gaining and higher education: 



Arvid Anderson 

David Ashe 
NeilS.Bucklew 
D. Francis Finn 

Joseph Uarbarino 

Victor Uotbaum 

Robert Helsby 

C. Mansell Kecne 

Thomas Kennedy 

Michael H. Moskow 

David Newton 

Woodley B. Osborne 

Alan Peri 
Herbert Prashker 

A.H. Raskin 
Albert Rees 

David Selden 
Joseph Shane 
Albet i Shanker 

Donald P. Walker 
ClydeJ. Wingfield 
Edwin Young 



Chairman. Otftce of Collective Bargaining, 
City of New York 

Board of Higher Education, City of New York 

Vice Provost, Central Mi^'higan University 

Executive Vice Prosident, National Association 
ut College and University Bust^iess Officers 

Director, Institute of Business and Economic 
Research. University of California at Berkeley 

Executive Director. District Council #37, AFS- 
CME 

Chairman, Public Employment Relations 
Board, State of New York 

Assistant Chancellor for Faculty and Staff, 
California State College System 

Professor of Business Administration, Harvard 
University 

Assistant Secretary for Policy, Evaluation and 
Research, U.S. Department of Labor 

Vice Chancellor for Faculty and SUff Rela- 
tions, City University of New York 

Director of Colkctive Bargaining and Asso- 
ciate Counsel 

Sturm & Peri. Esqs., New York, New York 

Poletti. Freidin, Prashker. Feldman & Gart- 
ner. Esqs., New York, New York 

Acting Editor. Editorial Page New York Times 

Department of Economics. Princeton Univer- 
sity 

President. American Federation of Teachers 

Director of Labor Relations, State of Maryland 

President, United Federation of Teachers* 
New York. New York 

National Education Association 

President. Baruch College 

Chancellor. University of Wisconsin-Madison 
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The National Center's Faculty Advlwiy Committee 



I^. Maurice C. Btncwit/, Director of the Center, Professor of Hconomicf^. 
Former Chairman of the Department of Ecommiics* Former Chairman of the 
DepartnaMit of Fconomics and Finance, and former Dean of Administration. 
He is also Baruch College grievance ofticer for the faculty collective bargaining 
agreements. 

Dr. Benewitz has taught at Brown University, University of Minnesota, 
Michigan State University, and the New School for SiKiat Research. He is a 
practicing arbitrator on the panel of the American Arbitration Assinriation, a 
mciiiator in the elementary and secondary education area, and a member of the 
National Academy of Arbitrators, (on sabbatical leave 1974*75) 

Dr. Benewit? received his A.B. degree in 1947 from Harvard College and hts 
Fh.D. in 1954 from the University of Minnesota. 

Bernard Mint/. Professor of Management and BaruchS Executive Vice- 
president for Administration. From 1%6 through 1%9, Professor Mintz served 
as Vice-chancellor for Business Affairs in the Central Administration of The 
City University and, until March 1972, Vice-Chancellor for Administration, His 
positions in 1 he City University's central administration entailed responsibili- 
ties for alt aspects of personnel and labor regulations for both academic and 
tion-academic statfs and universities budget and business administration. 

Vice-President Mint/ was for many years a teacher of undergraduate and 
graduate management courses at ihe Baruch College and has served as a con- 
suhant to private businesses. Most recently he has conducted workshops and 
seminars at several universities on university faculty collective negotiations. 

Vice-President Mint/ received his B.S.S. degree in 1934 from the City 
College, and his M A. in l9.Wfrom Columbia University* 

Dr. Samuel Kanhand. Profe^or of Management and former Chairman of the 
Department of Management. 

Dr. Kanhand has Inren active as a consultant in the areas of management and 
labor relations and is a practicing arbitrator on the panel of the American Arbl- 
trafum AssiKiation. He also is a mediator with particular emphasis in the edu- 
cation Held. 

l>r. Ranband received his B.B.A. degree in 1940 from the City College, his 
M.B.A. in 19M from New York University, and his Ph.D. in 1958 from New 
York University. 

Dr. rhciHloa* H. Lang, Professor of Education and Director of Graduate 
tVograms tn Fducational Administration. Prior to coming to Baruch. in 1971, 
he H*rve<t as Deputy Superintendent of Schools for Personnel of New York City 
De|){irtment of f-:ducation and before that was Personnel Director of the City of 
New York and Chairman of the City Civil Service Commission. 

Dr. luinij has been active in the field of labor relations in government and 
public education and is a member of the AAA paneL Since assuming his 
position ai Baruch. Dr. Lang has been active in establishing a program for the 
training t>f inner city schm>l administrators. 

Dr. Lang received his B.S. degree in 193f> from the City College, his M.S. in 
VKMs from the ^ y College, his M.P.A. in 1942 from New York University and 
his Ph.D. m 1^51 fnmi New York University. 
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Ur. Julius J. Nfansmi, Prutessur ut Management and former Dean ot the 
SchiHii ut ttUHtnc^s and Public Adntinistruttun* 

Ur. Manson has taught at Columbia University, New York Univmity. the 
New Si hiH>i tor Stwial Research* C ornetl University and Hutgers University. He 
has a long and distinguished record in the tteld of labor*mana|»?ment relations 
biith in the United States and abroad as a recognized authority in this area. 

Ur. Manson received his B.A. (1431) and M.A. degrees 0^32) from 
C ohimbia University, a J.D. degree (193b) from Brooklyn Law School and his 
Ph.D 1 1^55) from C olumbia University, 

Prufessiir Aaron levenstein^ Professor of Management. He has also taught at 
the University of California, Cornell University, New York University, and the 
New Schm)l for Social Kesearch. 

I^ofessor Levenstein has written and lectured extensively in the area of labor 
relations and has alsii served as consultant to various national organL/sations and 
public agencies. 

tVotessor Levenstein received his B.A. degree in 1930 from the City College 
and a J . U. in 19M from New York Law School. 

I hoinas M. Mannix. Acting Uirector of the Center, Assistant Professor of 
lUtucation. Professor Mannix joined the Banich College faculty in February 
19^3. He is a member of the Tenure Hearing Panel of the New York State l:du* 
cation Uepartment and Is a permanent arbitrator for the Social Service Em* 
ployees Union Hducational Fund in New York City. 

Professor Mannix has lectured at Cornell and Syracuse Universities and at 
several branches of the State University of New York. He was active in the 
American lederatton of leachers in New York State before returning to 
graduate schiH>l in l%9. 
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1 . Proeei'iUnfis of the National Center's Third Annual Con- 



terence • available Fall 1975 $ 7.00 

Second Annual Conference • 5.00 

First Annual Conference • 5.00 

2. Sewsli'ttet' Five issues: Feb.. Apr., June, Oct., & Dee. 

Volume 3 - 1975 10.00 

Volume 2 - 1974 10.00 

Volume 1 • 1973 (two issues) 4.00 



3. Hibliofiraphy 3 • updates Collective Bargaining in High- 
er Education with keyword index. Includes references 



published in 1974 Bibliographies and citations from 
Proceedings of Second Annual Conference. Available - 

April 1975 7.00 

mhliugraphy 2 published April 1 974 5.00 

Bibliography I published April 1973 5.00 

4. Bibliography oi\\\%\i^t Education Collective Bargaining 
Involving Other Than Faculty Personnel. 

Vol. 1 3.00 

Vol. 2 availpble Fall 1975 5.00 



1'he 1975 subscription rate to National Center publications (Jan. 1, 
1975 - Dec. 31. 1975) is $25.00 for the 

Proceedings, I'hird Annual Conference 

Newsletter, Volume 3 • 1975 

Bibliography 3 

Bibliography for Other Than Faculty Personnel, Vol. 2 

Regular subscribers to the National Center for the 1974-1975 
subscription year through December 31, 1975 will receive all the 
1974 and 1975 publications. 
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